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in the Court of Appeals of the District of Columbia. 


Richard W. Tyler, Appellant, 

vs. 

The Pennsylvania Railroad Company. 


No. 1029. 


a Supreme Court of the District of Columbia. 

Richard W. Tyler 1 

vs. V No. 26503. At Law. 

The. Pennsylvania Railroad Company, j 

United States of America, 1 
District of Columbia , j ss * 

Be it remembered that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Supreme Court of the District of Columbia. 

Wednesday, November' 1,1899. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Bradley presiding. 

vD ^ 

^ ^ 

Richard W. Tyler, Plaintiff, 
vs. 

The Pennsylvania Railroad Company, 

Defendant. 

The plaintiff ’s motion for leave to file amended declaration herein 
coming on to be heard and having been heard, and the proposed 
amended declaration being exhibited to the court, it is considered 
that leave be, and it is hereby, granted to file said proposed amended 
declaration, with the exception of the third count thereof. 


1 At Law. No. 26503. 
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2 Amended Declaration. 

Filed November 1,1899. 

In the Supreme Court of the District of Columbia. 

Richard W. Tyler 1 

vs. V At Law. No. 26503. 

The Pennsylvania Railroad Company. J 

The plaintiff, by leave of the court first had and obtained, files his 
further amended declaration as follows: 

The plaintiff, Richard W. Tyler, sues the defendant, The Pennsyl¬ 
vania Railroad Company, for that on the days and dates hereinafter 
mentioned the defendant was and now is a corporation doing busi¬ 
ness in the District of Columbia, and was then and now is operating, 
a number or system of railroads, among other the railroad, com¬ 
monly known as the Baltimore & Potomac railroad, running between 
the city of Washington, in the District of Columbia, and the city of 
Baltimore, in the State of Maryland, and also the railroad, com¬ 
monly known as the Philadelphia, Wilmington & Baltimore rail¬ 
road, running between the said city of Baltimore and the city of 
Philadelphia, in the State of Pennsylvania, and also the railroad, 
commonly known as the Camden & Atlantic railroad, running be¬ 
tween the cities of Camden and Atlantic City, in the State of New 
Jersey, and carrying on by its servants and agents the business 
of a common carrier of passengers for hire over said roads, 
to wit, from the said city of Washington to said Atlan- 
8 tic City, and on, to wit, the 21st day of August, A. D. 

1885, the defendant, so being a corporation, as aforesaid, 
and carrying on the business of a common carrier, as afore¬ 
said, by notice and advertisement to that effect published in 
the city of Washington and District of Columbia, offered to carry any 
person or persons from the said city of Washington to said Atlantic 
City and thence back again for and in consideration of a certain 
sum of money, to wit, the sum of five dollars for each person, to be 
paid to the defendant in that behalf; and in response to. and in ac¬ 
ceptance of said offer of said defendant the plaintiff paid to the de¬ 
fendant or its duly authorized agent the sum, to wit, of five dollars, 
and received from the defendant or its said agent a certain railroad 
ticket, commonly called a special excursion or round-trip ticket, as 
evidence of the payment of the said money and of the right of the 
plaintiff to be carried by the said defendant or its agents from the 
said city of Washington to said Atlantic City and return; and there¬ 
upon the plaintiff, on, to wit, the 21st day of August, A. D. 1885, at 
the said city of Washington, did embark and was by the defendant or 
its agents received upon a certain train of cars for the carrying of 
passengers operated by the defendant or its agents between the said 
city of Washington and the said city of Philadelphia, and was carried 
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thereon to said last-named city, and thence was further carried by 
said defendant or its agents, by way of ferry-boat across the Dela¬ 
ware river, to the said city of Camden, and from said last-named 
city was further carried by said defendant or its agents, by 
a certain other train of cars operated, as aforesaid, to said 
Atlantic City; and the plaintiff says that on, to wit, the 24th 
day of August, A. D. 1885, the plaintiff, being then in 

4 said Atlantic City and desiring to avail himself of the 
said return-trip ticket and to return by the aforemen¬ 
tioned route to said city of Washington, as by the defendant’s 
contract and agreement aforesaid he was lawfully entitled to do, by 
tendering to the defendant or its proper agent the said round-trip 
ticket, embarked at said Atlantic City upon one of the return trains 
of the Camden & Atlantic railroad aforesaid, operated by the de¬ 
fendant or its agents and upon which he was lawfully entitled to 
ride, as aforesaid, and, being upon said train and having been car¬ 
ried a part of the way, one of the agents of said defendant, then 
acting as conductor of said train, was tendered by the plaintiff the 
said return -ticket, but the said conductor refused to accept the same 
and demanded of the plaintiff railroad fare from said Atlantic City 
to Camden, which the plaintiff refused to pay. Thereupon the said 
conductor loudly threatened, before a large crowd of passengers then 
on said train and to the great mortification and damage of the 
plaintiff, to eject the plaintiff from said train ; and thereafter, upon 
the arrival of said train at said city of Camden, on, to wit, the 24th 
day of August, A. D. 1885, the plaintiff, immediately upon his leav¬ 
ing said train on said arrival and while yet at the depot of said 
railroad in said city, was wrongfully, forcibly, and in reckless disre¬ 
gard of plaintiff’s rights as a law-abiding citizen, and who was then 
acting in a law-abiding manner, unlawfully seized, arrested, and forci¬ 
bly detained by the defendant’s agents and servants before a great 

crowd of people then in and about said depot and was forced 

5 by said agents and servants to accompany them, the said 
agents and servants, to a certain room in or near said build¬ 
ing or depot, and to remain there for a long space of time, to wit, for 
the space of one hour; by reason of which aforesaid wrongs and in¬ 
juries, done, as aforesaid, in'reckless disregard of the plaintiff’s rights, 
the plaintiff was greatly mortified and wounded in his feelings and 
reputation and was otherwise greatly damaged, to the damage of 
the plaintiff in the sum of twenty thousand dollars. Wherefore the 
plaintiff brings his suit and claims the sum of twenty thousand 

• dollars for his said damages, together with costs. 

2nd count. The plaintiff, Richard W. Tyler, further sues the de¬ 
fendant, The Pennsylvania Railroad Company, for that, on the days 
and dates hereinafter mentioned, the defendant was, on, to wit, the 
21st day of August, A. D. 1885, and for some time previous thereto, 
a corporation doing business in the District of Columbia, and was 
engaged in the running of excursions by railway to Atlantic City, 
in the State of New Jersey, from the city of Washington, in the Dis¬ 
trict aforesaid, and did, on or about said date, by notice and adver- 
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tisement to that effect, publish in the city of Washington and Dis 
trict of Columbia an oner to carry any person or persons from the 
said city of Washington to said Atlantic City and thence back again 
for and in consideration of a certain sum of money, to wit, 
the sum of five dollars ($5.00) for each person, to be paid 
to the defendant in that behalf; and in response and in ac¬ 
ceptance of said offer of said defendant the plaintiff paid to 
the defendant or its duly authorized agents the sum, to wit, 
of five dollars, and received from the defendant or its 

6 • agents aforesaid a certain railroad ticket, commonly called 

a special excursion or round-trip ticket, as evidence of 
the payment of the said money and of the right of the 
plaintiff to be carried by the said defendant or its agents from the 
said city of Washington to said Atlantic City and return; and there¬ 
upon the plaintiff, on, to wit, the 21st day of August, A. D. 1885, at 
the said city of Washington, did embark and was by the defendant 
or its agents received upon a certain train of cars for the carrying of 
passengers operated by the defendant or its agent-, running from said 
city of Washington to the city of Philadelphia, State of Pennsyl¬ 
vania, and was carried thereon to said last-named city, thence was 
further carried by said defendant or its agents, by way of ferry-boat 
across the Delaware river, to the city of Camden, State of New Jersey, 
and from said last-named city was further carried by said defendant 
or its agents, by a certain other train of cars operated by the defend¬ 
ant or its agents, to said Atlantic City; and the plaintiff says that on, 
to wit, the 24th day of August, A. D. 1885, the plaintiff, being then 
at said Atlantic City and desiring to avail himself of the said return 
ticket and to return by the aforementioned route to the said city of 
Washington, as by the defendant’s contract and agreement aforesaid 
he was lawfully entitled to do, by tendering to the defendant or its 
proper agents the said round-trip ticket, embarked at said Atlantic 
City upon one of the return trains operated by the defendant or its 
agents, and upon which he was lawfully entitled to ride, as afore¬ 
said, by virtue of the said ticket, and being upon said, 

7 train, and having been carried a part of the ’way, one of the 
agents of the said defendant, then acting as conductor of said 

train, was tendered by the plaintiff the said return ticket, but the 
said conductor refused to accept the same and demanded of the 
plaintiff railroad fare from the said Atlantic City to the said city of 
Camden, which the plaintiff refused to pay, and thereupon the said 
conductor loudly threatened, before a large crowd of passengers then 
on said train, to eject the plaintiff from said train, to the great 
mortification and damage of the plaintiff; and thereafter, upon the 
arrival of the said train at the said city of Camden, on, to wit, the 
24th day of August, A. D. 1885, the plaintiff, immediately upon 
leaving the said train on said arrival, and while yet in the depot of 
the said railroad in said city, was wrongfully, forcibly, and in reck¬ 
less disregard of the rights of the plaintiff as a law-abiding citizen, 
and who was then acting in a law-abiding .manner, unlawfully 
seized, arrested, and forcibly detained by the defendant’s agents and' 
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servants before a great crowd of people then in and about said 
depot, and was forced by said agents and servants, and against his 
will, to accompany them, the said agents and servants, to a certain 
room in or near said depot and to remain there a long space of time, 
to wit, for the space of one hour, by reason of which aforesaid wrongs 
and injuries, done, as aforesaid, in reckless disregard of the plaintiff’s 
rights, the plaintiff was greatly mortified and wounded in his feel¬ 
ings and reputation and was otherwise greatly damaged, to the 
damage of the plaintiff in the sum of twenty thousand dol¬ 
lars. . ' 

8 Wherefore the plaintiff brings his suit and claims the sum 

of twenty thousand dollars for his said damages, together 
with costs. 

FRANKLIN H. MACKEY, 

Attorney for Plaintiff. 


The defendant is to plead hereto within ten days from the date of 
the service on it or its counsel of the copy of this further amended 
declaration ; otherwise judgment. * 

FRANKLIN H. MACKEY, 

Attorney for Defendant. 


9 


Stipulation of Counsel. 


Filed November 3,1900. 


In the Supreme Court of the District of Columbia. 


Richard W. Tyler ) 

vs. V Law. No. 26503. 

The Pennsylvania R. R. Co. ) 

It is hereby stipulated that the pleas filed on October 12,1899, to 
| the amended" declaration filed October 4,1899, shall stand as pleas 
j to the 1st count of the amended declaration filed November 1,1899, 
the said count being identical with the said amended declaration 
filed October 4, 1899. 

FRANKLIN H. MACKEY, 

Attorney for Plaintiff. 

F. D. McKENNEY," 

Attorney for Defendant 
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Pleas to Amended Declaration. 


Filed October 12, 1899. 


In the Supreme Court of the District of Columbia. 


Richard W. Tyler 
vs. 

The Pennsylvania Railroad Company. 


At Law. No. 26503. 


1. The defendant, for plea to the amended declaration of the plain¬ 
tiff filed herein October 4,1899, says that it is not guilty as alleged. 

2. And for a further plea to said amended declaration defendant 
says that it was not on the 21st and 24th days of August, 1885, and 
never has been engaged in operating the Baltimore & Potomac Rail¬ 
road Company, the Philadelphia, Wilmington & Baltimore Railroad 
Company, and the Camden & Atlantic Railroad Company, or any 
one of them, as in said amended declaration alleged. 

3. And for a further plea to said amended declaration defendant 
says that it was not on the 21st and 24th days of August, 1885, and 
never has been engaged in the business of a common carrier of pas¬ 
sengers from the city of Washington, in the District of Columbia, to 
Atlantic City, in the State of New Jersey, as in said amended dec¬ 
laration alleged. 

4. And for a further plea to said amended declaration 
11 defendant says that the cause of action alleged and set forth 
in said amended declaration did not accrue within three (3) 
years before the filing of said amended declaration. 

F. D. McKENNEY, 
Attorney for Defendant. 


12 Pleas to Amended Declaration. 

Filed November 11,1899. 

In the Supreme Court of the District of Columbia. 

Richard W. Tyler 1 

vs. >At Law. No. 26503. 

The Pennsylvania Railroad Company.! 


1. The defendant, for plea to the second count of the amended 
declaration of the plaintiff filed November 2,1899, says that it is 
not guilty as alleged. 

2. And for a further plea to said second count of said amended 
declaration defendant says that it was not engaged in the running 
of excursions by railway to Atlantic City, in the State of New Jersey, 
from the city of Washington, in the District of Columbia, as in said 
count alleged. 

3. And for a further plea to said count of said amended declara¬ 
tion defendant says that it denies each and every material averment 
in said count as the same is alleged. 
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4. And for a further plea to said count of said amended declara¬ 
tion defendant says that the cause of action alleged and set forth in 
said count of said amended declaration did not accrue within three 
(3) years before the filing of said count of said amended declaration. 

F. D. McKENNEY, 
Attorney for Defendant. 

13 Joinder of Issue, &c. 

Filed November 15,1899. 

In the Supreme Court of the District of Columbia. 

Richard W. Tyler 1 

vs. > At Law. No. 26503. 

The Pennsylvania R. R. Co. J 

The plaintiff joins issue on the defendant’s 1st, 2nd, and 3rd pleas 
to the 1st and 2nd counts of the amended declaration. 

And as to the plea wherein the defendant pleads the etatute of 
limitations to said amended declaration, the plaintiff says the same 
is bad in substance. 

FRANKLIN H. MACKEY, 

Attorney for Plaintiff. 

One of the matters to be argued on the hearing of the foregoing 
demurrer is that the amended declaration in none of its counts sets 
up any new cause of action. 

FRANKLIN H. MACKEY, 

Attorney for Plaintiff. 

Memorandum. 

| June 12, 1900.—Verdict for defendant. 

I ^ 

I 14 Supreme Court of the District of Columbia. 

I Monday, June 18, 1900. 

1 Session resumed pursuant to adjournment, Chief Justice Bingham 

| presiding. 

I ******* 

j The following case was tried before Justice Cole: 

J Richard W. Tyler, Plaintiff,. 

1 vs. 

The Pennsylvania Railroad Company, 

Defendant. 

* Upon hearing the plaintiff’s motion for a new trial, it is consid- 

| ered that the same be, and hereby is, overruled and judgment on 

j verdict ordered. Therefore it is considered that the plaintiff take 
nothing by his suit, and that the defendant go thereof without day 


> At Law. No. 26503.- 

J 
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and recover against the plaintiff its costs of defense, to be taxed by 
the clerk, and have execution thereof. 

Appeal noted by the plaintiff to the Court of Appeals, and the 
bond is fixed in the penalty of one hundred dollars. 

Memorandum. 

June 23,1900.—Appeal bond filed. 

15 Supreme Court of the District of Columbia. 

’ Monday, July 2,1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

^ir y|> vJ* vL* 

^ 

Richard W. Tyler, Plaintiff, 1 

vs. ' v V At Law. No. 26503. 

The Pennsylvania R. R. Co., Defendant. J 

It is ordered that the time within which to present the bill of ex¬ 
ceptions to the court be, and hereby is, extended to October 1,1900. 

Memorandum. 

September 29,1900.—Bill of exceptions submitted to court. 

16 Bill of Exceptions. 

Filed October 26, 1900. 

In the Supreme Court of the District of Columbia. 

Richard W. Tyler, Plaintiff, 1 

vs. V At Law. No. 26503. 

The Pennsylvania Railroad Company, j 

Bill of exceptions. 

Be it remembered that the above-entitled cause came on for trial 
in the supreme court of the District of Columbia before Mr. Justice 
Cole and a jury on the 11th day of June, A. D. 1900, and thereupon 
the following proceedings were had therein, to wit: 

The plaintiff, Richard W. Tyler, to sustain the issues in his be¬ 
half joined, being first duly sworn, gave evidence as follows: 

By Mr. Mackey : 

Q. Mr. Tyler, state your name and occupation. A. Richard W. 
Tyler. My occupation is real estate—mortgage loans, principally. 
Q. Where do you reside ? A. I reside in this city. 

Q. Is your place of business in Washington ? A. Yes, sir. 

Q, And was it in August, 1885 ? A. Yes, sir. 
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1 Q. And has been since ? A. Yes, sir. 

I Q. And how long before that? A. From 1872. 

| Q. In the same business, Mr. Tyler ? A. In the same business. 

I Q. You have brought an action against the Pennsylvania 

i Railroad Company for damages resulting from your being for- 

| cibly arrested and detained on the 21st day of August, 1885. 

1 State to the court and jury the circumstances of that trans- 

] action, beginning at the beginning. A. I was not very well, 

i I was rather under the weather and unwell, as I say, 

•1 17 and I purchased a ticket at a reduced rate. I think that 

j was one of the inducements to go down to Atlantic City, 

j I went down, I believe, on Friday, the 21st day of August, 1885, and 

I the ticket was limited to the next Tuesday. I returned, however, 

| on Monday on account of urgent business calling me back. I 

| boarded the train at Atlantic City. I met the employes of the com- 

j • pany, and they passed me to the train, which I boarded, for Camden 
j on my way home. I had seen these excursions advertised in the 

| Evening Star, as I believe they have been, more or less, ever since— 

j one at $5 for the round trip, and at that time they were running, 

I and they have since occasionally, an excursion at $2, which was for 

| a shorter time and required a night ride. The ticket I had was 

good for five days, as I have stated. I never dreamed about or 
j thought of there being any conditions on returning, because the ad- 

j vertisement always stated that we must take a certain train. It is 

| what governed me to a certain extent at the time. I had, for in- 

j stance, to take a certain train at 11 o’clock in order to get down, 

but there was no other condition that I knew of or that I ever heard 
j of. As I stated, I boarded the train to return, and when I had got- 

j ten about half way back to Camden the conductor came. I pre- 

J sented my ticket, and he looked at it and said it was not good. I 

j asked him what the trouble was. He said I had failed to get it 

j stamped at Atlantic City, and he demanded that I pay my fore. I 

j told him it was not convenient for me to pay my fore, and that I did 

{ not think he ought to demand it, because I had already paid my fare, 

j He insisted and threatened to put me off. It attracted the passengers 

§ in the car. They gathered around as the talk grew rather excited, and, 

j as they will sometimes, they crowded up to the portion of the 

1 18 car in which I was located. He made a move towards me as 

I though he was going to seize me. I warned him not to put 

1 his hands on me, and he did not at that time. Finally he went on 

I through the car, and I supposed that he would drop the matter. 

I After he had finished collecting fares he returned and commenced 

I more determined than before, if possible, and said I would have to 

I pay or he would have to put me off. Again these people gathered 

SI around, and I told him that the people there would not allow him 

to put me off; that I had paid my fare; that his objection, if there 
was any, was merely technical, and that I would not be put off— 
that is, if I. could help it. I did not believe the people would allow 
him to put me off. It was quite an exciting scene. It was of course 

very humiliating to me, because there were people on the train 
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friends of mine in Philadelphia, with whom I had business in con¬ 
nection with mortgages, and 1 did not want to appear in a fracas on 
a street car, as though I was trying to beat the railroad company; 
but he finally left me and said, “ I will telegraph to Camden and 
have you arrested there.” He stopped the train shortly and I sup- 
' pose telegraphed to Camden. As the train came into Camden I was 
very anxious to make the connection home, because it was a matter 
of great importance that I should get home. I had some operations, 
where money was due, and it was necessary for me to be home. 
Well, I got down on the steps of the car as it ran in, in order that I 
might escape and catch the ferry-boat. The conductor was one or 
two coaches ahead, and I saw him and I saw these officers also. I 
tried to run by and get through to the ferry-boat, but as I was mov¬ 
ing rapidly they seized me and grabbed me back and threw me 
around, and they hit my stump, which was very tender. The 

19 nerves in it in a certain place are very tender, and always have 
been, and I thought I was handled very roughly. They said 

I would have to stay. I said, “ What is the matter?” and the officer 
said, “ You have not paid your fare.” I. said, “ Yes; I have.” 

The Court : The conversation with these officers is not evidence 
unless you show that they were officers or employes of the Pennsyl¬ 
vania Railroad Company. 

Mr. Conrad : We will undertake to do that. 

By Mr. Conrad : 

Q. Was the conductor present or not at the time of this conversa¬ 
tion with these officers ? A. Yes, sir. 

Q. The conductor who had threatened to have you arrested ? A. 
He was there, and they had the marks of the Pennsylvania Rail¬ 
road Company on their uniforms. I suppose they were officers of 
the company. 

Q. You say they had “ P. R. R. ” on their uniforms ? A. Yes. 

Q. Go on with your statement from that point,-Captain. They 
arrested you, and then you may go on. A. The officers said that I 
was arrested, and that I would have to stay with them. They de¬ 
bated as to where they would take me. They suggested I would 
have to go to police headquarters. Then they decided to take me 
to the superintendent’s office, and they made me climb through two 
or three trains of passenger cars standing on the tracks, and walk 
up the road a ways, maybe a couple of hundred yards, and up in 
the second story. I had to climb a spiral stair on the outside—a 
little iron stairway—and they took me into the superintendent’s 
office. I had felt so outraged that I was under great excitement at 
the time. The superintendent asked what the matter was, and the 
conductor said that a passenger had refused to pay his fare. 

20 He said it was one of those tickets that required stamping at 
Atlantic City, and he had not had it stamped and refused to 

pay his fare, and he had had him arrested. The superintendent 
said immediately- 
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By Mr. McKenney : 

Q. What was he superintendent of? A. He was superintendent, 
as I heard him testify afterwards, of the Camden and Atlantic and 
West Jersey Railroad Companies. 

Q. Did you see any marks on his uniform? A. I don’t think he 
had any marks at all. 

Q. You did not see any “P. R. R.” about him? A. I don’t re¬ 
member. The superintendent stated to the conductor that the order 
requiring these passes to be stamped had. been abrogated for quite 
a long time, and that he was wrong in having me arrested, and he 
discharged me—directed the officers to let me go. Before I left I 
asked him for the names of the officers and for his own name, which 
.he wrote down and gave me—the names of the special officers and 
his own name as superintendent. I told him I felt as though I was 
greatly outraged, and I would seek redress after I returned to Wash¬ 
ington. Then I missed the connection, and in Philadelphia I bor¬ 
rowed some money. I had given my wife all the money I had in 
Atlantic City, so I had no money really to pay fare on this road. I 
borrowed some money in Philadelphia and bought a ticket home, 
and later I presented the same ticket, however, at the gate of the 
Pennsylvania Company in Broad Street station. It was accepted 
there and punched by the gate-keeper as good, and when the con¬ 
ductor came along he accepted it also and canceled it to Baltimore 
as a good ticket; but from Baltimore, as I did not want to surrender 
the ticket, I used the other ticket and retained the one that 
21 , had been rejected by the first conductor. 

By Mr. Mackey : 

Q: (Handing witness a ticket.) State whether you have seen that 
before and what it is. A. That is the ticket that I purchased for the 
round trip from Washington to Atlantic City. I think I purchased 
it on the 21st of August, 1885. 

Q. Where did you purchase it? A. I purchased it from the 
Pennsylvania Railroad ticket office, 6th street and B. 

Q. You gave $5 for it? A. Yes, sir; that is what I paid for it. 

Q. Is that the ticket that you tendered to the conductor ? A. 
Yes, sir. That ticket will show on its face that it was accepted by 
the gate-keeper at Broad Street station. 

Q. Was that the ticket you went down on, Captain ? A. Yes, 
sir. 

Q. That the conductor accepted going down? A. Yes, sir. 
Cross-examination. 

By Mr. McKenney : 

Q. Captain, where is Atlantic City ? A. In New Jersey. 

Q. And is Camden also within the same State ? A. I believe so. 

Q. You say you left here on the 21st of August to make this trip 
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to Atlantic City ? A. Yes, sir. I think my family preceded me 
down there a few days. 

Q. On your return home, were you accompanied by your family 
or by any acquaintances ? A. No; I came back sooner than I had 
expected on account of being summoned by very important matters 
here. I had not expected to return until the next day. 

Q. Did you know anybody on the train ? A. I do not recall any 
one that I knew at the time. 

Q. You testified yesterday that you had friends on that train 
who noticed this matter, and that the fact that you had been ar-. 

rested would bear on them against you, or unfavorably to 
22 you. Now, who were those friends to whom you referred ? 

A. I intended to be understood in this way: that my busi- j 

ness was largely with Philadelphia institutions, financial institu-' 
tions, and to my knowledge very many of the officers go to Atlantic 
City to remain over Sunday and come in on the morning train, and 
during this excitement that occurred on the car and also in Camden 
there was a great crowd gathered around when I was arrested in 
Camden, and I could not recall any one that I knew, yet I have no ‘ ! 
doubt that there were people. 

Q. Did you meet anybody, either in the crowd or on the train, 
that you did know or that you could identify ? A. I do not recall 
at*this time. 

Q. Were any of these officers of financial institutions on board 
that train that you knew ? A. I could not say, as I have just re¬ 
marked. 

Q. So that there was nobody who knew that your business was 
real estate and mortgage loans and with whom a knowledge of your 
arrest would probably have a disastrous effect or bearing? A. I 
presume there was. 

Q. But you do not know of any ? A. I could not state that, as I 
have already testified. 

Q. Then your suggestion yesterday in that respect was based upon 
a presumption or a guess ? A. Yes. 

Q. In the same way with your statement here that the Pennsyl¬ 
vania railroad agreed to transport you to Atlantic City, notwith¬ 
standing the fact that you bought a ticket from the Baltimore <fc 
Potomac railroad ? Is that founded on any firmer foundation than 
the other ? A. I think it is, but- 

Q. You are not sure even of that? A. At that time I supposed I 
was dealing with the Pennsylvania Railroad Company, a company 
that was entitled to- be credited and to be trusted, and that I 
28 would be safely transported in accordance with the terms of 
the ticket that I purchased. I believe that I purchased the 
ticket from the Pennsylvania Railroad Company. • 

Q. One moment, please; do not make an argument. You say 
you bought a ticket from the Pennsylvania Railroad Company ? 

A. I think so, practically. 

Q. Where did you buy it ? A. At the 6th Street station. 
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Q. Did you ever hear of the Baltimore & Potomac Railroad Com¬ 
pany? A. Yes, sir. 

Q'. Where is its station? A. I think that it is stationed within the 
Pennsylvania Railroad station. 

Q. Now, about the 6th Street depots in Washington; you say the 
Baltimore & Potomac railroad has a station at Sixth street, in Wash¬ 
ington ? A. Well, I suppose so. 

Q. Do you not know so ? A. I suppose the Pennsylvania railroad 
has the station there. I do not know anything about the Baltimore 
& Potomac. I do not know very much about the affairs of these 
companies. I never had any particular business with them, except 
to buy their tickets. 

Q. Did you buy a ticket of the Pennsylvania railroad? A. I 
think so, through its agents. 

Q. Is that the ticket that has been produced here ? A. I think 
that ticket was practically sold by the Pennsylvania railroad, through 
its agents, because I believe they are all- 

Q. You are guessing about that as you were about the other mat¬ 
ter, are you ? A. I have given you as positive information as I can. 
I was acting on the information that I had at the time. 

Q. One moment; I have not asked you any question about that. 
Did you read this ticket that you purchased ? A. I may have read 
it, since I had trouble with it. I never did before. * 

Q. You did not read it before you came back ? A. No, sir. 

Q. Yes; you read an advertisement of the Pennsylvania Railroad 
Company, and you bought a ticket of the Baltimore & Po- 
24 tomac Railroad Company ? A. I bought a ticket from the 
Pennsylvania Railroad Company. 

Q. Who served it to you ? A. Its agents. 

Q. How do you know they yrere its agents ? A. I am satisfied 
they were. 

Q. How do you know it? You are drawing a conclusion which 
it is for the jury to draw. These agents were in the station of the 
Baltimore & Potomac Company, were they not, about which you 
have testified ? A. I know it as the public knows matters generally 
with which they are dealing every day, by common consent. 

Q. Whereabouts did you get on this train, please, on your return ? 
A. At the Atlantic City station. 

Q. At what station ? A. At the station of the Pennsylvania Rail¬ 
road Company. 

• Q. Your declaration avers that you got on it at the station of the 
Camden & Atlantic railroad. A. It is the same thing. 

Q. Oh, it is the same thing, is it? That is another guess. A. I 
regard it as the same thing. I don’t know; I suppose it was. I 
had nothing in my mind from the time I started until I returned 
but the Pennsylvania railroad. * * 

Q. You had nothing in your mind but the Pennsylvania railroad, 
but you rode over the Baltimore & Potomac railroad and you rode 
over the Camden & Atlantic road. A. Well, if it was not the Penn¬ 
sylvania railroad I do not know what company it was. 
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Q. And you did not know what it was, either. Your declaration 
avers that you got on at Atlantic City on one of the return trains of 
the Camden & Atlantic railroad. A. Yes, sir. 

Q. Now, you do not mean to contradict the averment of your 
declaration, do you? A. Well, I did not remember at the time. 

Q. You spoke about the agents of the company passing you on 
to the train. Where did that occur? A. At the station in Atlantic 
City. 

Q. What was done or what said at that time? A. Well, 
25 there was a great crowd that went out that morning, and as 
I came to the gate the gateman passed me on. 

Q. Did he take your ticket or punch it? A. No, sir; he did not 
ask for it. 

Q. So, then, he did not see your ticket, did he ? A. He did not 
see my ticket. 

Q. And he simply said, “ People going to Camden, take this 
train?” A. He passed me through. 

Q. He passed you, as he did a hundred other people, without 
looking at the ticket? A. Yes. 

—. And the first place where you showed your ticket was to the 
conductor on that train ? A. Yes, sir. 

Q. Did you notice the uniform of that conductor? A. Well, he 
had the usual uniform of a conductor; it was made of blue cloth, I 
think- 

Q. Was there any lettering on that uniform? A. I think so; I 
think he had “ Pennsylvania Railroad Company ” on it. I would 
not state positively what was on the uniform of the conductor. 

Q. You say that he approached you in a rough manner and at¬ 
tracted a crowd ? A. Yes, sir. 

Q. I understood you to say a crowd gathered on the platform. 
Did you make resistance there? A. Yes; I did. 

Q.’ How 7 much? A. Well, I tried to get away. 

Q. You tried to break away from the officers ? A. I tried to 
break away. It was very important that I should get home, and I 
thought I was wrongfully detained and I tried to break away. 

Q. That was after the arrest, was it not? A. Yes, sir; I w 7 as 
running when I was held up by these officers. 

Q. I understood you to sa} 7 that this conductor- A. He 

pointed me out to the officers and told them to arrest me. 

Q. What did he say when he did it? A. Well, he said, “There 
he is.” He had telegraphed before. He said, “ This is the man 
here.” 


26 Mr. Conrad : 

Q. Look at these advertisements, and say if they were the adver¬ 
tisements that induced you to purchase this particular excursion 
ticket. 

The Witness: Yes,sir; they are. 
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Hecross-examination. 

By Mr. McKenney : 

V 

Q. Captain, you say you were induced to go down to Atlantic City 
on this excursion by advertisements which you saw in the Evening 
Star relating to such excursions? A. Yes, sir. I would not have 
gone down if it had not been a $5 rate. 

Q. Yes, but if it was a $5 rate you would have gone, irrespective 
of whether it was an advertised arrangement or not ? A. I probably 
would not have known of it if it had not been advertised. 

Q. So it was the result of these various advertisements that in¬ 
duced you to go there ? A. At this particular time it was, of course, 
through these advertisements that I knew of this excursion. 

Q. Did you see any one of these advertisements and as a conse¬ 
quence of it determine to go to Atlantic City ? That is the question. 
A. I do not know that I could answer that question especially or 
particularly. 

Q. I would like you to answer. It is a pretty plain question. A. 
I say that I cannot say positively that either of those particular ad¬ 
vertisements induced me to go, but those advertisements were pub¬ 
lished. It was a running arrangement with the company to 
transport passengers, and I saw these advertisements, and I clipped 
those from the Star. 

Q. Did you clip these before you went or after you went ? A. 
After. 

Q. Oh, you clipped them when you came back? A. Yes. 
27 Q. When you had made up your mind you were going to 
have a suit with the company? A. Yes. 

Q. And you clipped them for the purposes of that suit ? A. That 
is what I did it for; exactly. 

Q. But you cannot say that any one of these advertisements was 
seen before you went down and induced you to go. A. I can say 
that the Pennsylvania Company advertised these $5 excursions, 
and it was that advertisement, the advertisement of these excursions, 
for this particular one, that I availed myself of in the purchasing of 
this ticket, 

Q. For this particular one ? A. For this particular one. I knew 
it was a matter that was advertised. 

Q. Now, look at those three advertisements and tell me which one 
of them advertises this particular excursion on which you went. A. 
I could not tell you, sir. 

Q. You cannot tell any one of them? A. I could not tell you 
about this particular excursion. 

Q. I handed you those advertisements and asked you to compare 
the dates and indicate which one of them was the one that induced 
you to go. A. Well, if you will let me take them I will look ut 
them. I regarded it, in a general way, as information that was open 
to everybody. 

Q. And as in papers since that time you have seen similar adver¬ 
tisements for many years ? A. Oh, yes. I should say that none of 
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those relate to this particular excursion, except in a general way as 
ail advertisement. 

Mr. Conrad : We will now read a deposition. * 

* * * * * * * 

(Counsel for the plaintiff thereupon read in evidence the deposi¬ 
tion of James R. Wood, taken at the city of Philadelphia, Pa., Oc¬ 
tober 6,1899), as follows: 

Direct examination. 

By Mr. Mackey : • 

28 Q. What is your occupation, Mr. Wood? A. I am general 
passenger agent of the Pennsylvania Railroad Company. ’ 

Q. What was your occupation in August, 1885 ? A. The same. 

Q. You have general supervision, then, of the management of the 
passenger business of the Pennsylvania Railroad Company? A. 
Correct. 

Q. How long have you been the’general passenger agent of the 
Pennsylvania Railroad Company ? A. Since 1881. 

Q. Cannot you remember how soon you began, after your induc¬ 
tion into office as the general passenger agent of the Pennsylvania 
Railroad Company, to run these excursions ? A. No; I cannot. I ! 
have an enormous amount of detail to take care of and a matter of 
that kind would not come under my immediate supervision. 

Q. Do you mean to say that those special excursion tickets were 
not furnished by the Pennsylvania Railroad Company? 

Mr. McKenney: What special excursion tickets? 

Mr. Mackey: Special excursion tickets from Washington to At¬ 
lantic City. 

Mr. McKenney : When ? 

Mr. Mackey : In August, 1885. 

Mr. McKenney : Furnished to whom ? 

Mr. Mackey : Furnished at the office of the Baltimore & Potomac 
Railroad Company—the Pennsylvania Railroad depot—at the corner 
of Sixth and B streets northwest, in the city of Washington, D. C. 

• A. I will answer that question in this way: We furnish the offices 
in Washington with railroad tickets just the same as we. furnish any 
other railroad offices of our system, but whether we furnished those 

tickets or any particular tickets that would be impossible for 

29 me to say now. 

Q. Wno would furnish them; whose business was it to fur¬ 
nish them, yours or Mr. Boyd’s? A. Well, I have charge of the 
department, and you may assume that any instructions given by 
my department were given under my directions. 

• Q. Your recollection about it, perhaps, in this particular matter, • 
may not be as good as that of Mr. Boyd. A. That may be. 

Q. Now, Mr. Wood, I will ask you to look at this railroad ticket. 
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which I now hand you, and ask you to* state whether or not you 
had anything to do with the furnishing of that ticket. 

Mr. McKenney ; What, do you mean by furnishing the ticket ? 

Mr. Mackey : Let the witness say. 

A. Yes; that ticket probably came out of our stock. 

Mr. Mackey : I will not give this railroad ticket in evidence now, 
but ask the examiner to mark it for identification hereafter. 

(Note. —Said railroad ticket just handed to the witness is marked 
for identification “ A. H. No. 2.”) 

Q. Having looked at that ticket, what are you able to say now in 
regard to the running of excursions in 1885 from the city of Wash¬ 
ington to Atlantic City ? A. That is pretty good evidence that we 
did. 

Q. What roads run between the city of Washington and Atlantic 
City ? 

Witness : Now or then ? 

Mr. Mackey : Then. 

A. As I recollect, the Baltimore & Potomac railroad, the Phila¬ 
delphia, Wilmington & Baltimore railroad, and the Camden & At¬ 
lantic railroad. . ' 

Q. Connected by ferry from Philadelphia to Camden? A. 
Yes. 

80 Q. Who operated the ferry running across the river be¬ 

tween Philadelphia and Camden? A. Why, I think the 
Camden and Atlantic railroad, but I am not positive about that. 

Mr. Mackey : I did not ask you what you think. 

Witness : To the best of my recollection, it was the Camden & 
Atlantic railroad. • 

Q. Who operates it now? 1 A. The West Jersey & Seashore rail¬ 
road. 

Q. These excursions ran over these railroads, did they not ? A. 
Yes. 

Q. What roads were running from Atlantic City and terminating 
at Camden in August, 1885 ? A. The West Jersey railroad. It was 
then, to the best of my knowledge and belief, the Camden & At¬ 
lantic railroad, and I think there was another railroad, a narrow- 
gauge railroad, at that time’, which has since been consolidated by 
another company. 

Q. Do you know a publication called “Appleton’s National Rail- 
. Way and Steam Navigation Guide ” ? A. Yes. 

Q. That publication was published in 1885, was it not ? A. I 

think it was. ‘ . 

Q. Who furnished to that publication the information in regard 
to your road—that is, the Pennsylvania railroad ? A. As to my de¬ 
partment, I do. 

Q. They get it from the Pennsylvania railroad ? A. Yes. 

Q. And to that extent it is official ? A. Certainly; intended to be. 

Q. Do you furnish them also with the maps ? A. Yes; I think 
we do. 
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Q. Do you pay them anything for publishing such information ? 


Q. Do you know this publication called “ Travelers’ Official Guide 
of the Railway and Steam Navigation Lines in the United States, 
Canada, and Mexico,” issued by the National Railway Publication 
Company, at 24 Park place and 19 Barclay street, New York, the 
copy which I now hand. you having been issued * in September, 
1899 ? A. Very well, indeed. 

SI Q. Was that published in 1885 ? A. Yes. 

Q. I will ask you to refer to page 375 of that publication 
and see if you do not find there a time-table of trains leaving Phila¬ 
delphia and arriving at Atlantic City and vice versa. A. Yes. 

Q. That was furnished by you? A! Yes. 

Q. And you furnished that information also in 1885 ? A. We 
could not furnish the same information. 

Q. I do not mean the same information. You furnished informa¬ 
tion as to the time-tables for the running of the road in 1885 to this 
official guide ? 

Witness : Of the Pennsylvania railroad ? 

Mr. Mackey : Yes. 

* A. Yes; certainly. 

Q. Do the trains referred to by this time-table run over the same 
route that they ran over in 1885—that is to say, did they run over 
the Camden & Atlantic railroad in 1885 ? A. I do not know whether 
■the same trains did or not; we did run trains over the Camden & 
Atlantic railroad in 1885, and we are running today trains over . 
the road that was called the Camden & Atlantic railroad in 1885. 

Q. Do you.know this publication or pamphlet entitled “ Thirty- 
ninth Annual Report of the Board of Directors of the Pennsylvania 
Railroad Company to the Stockholders, presented at the meeting 
held March 9th, 1886 ”? A. Yes; I am familiar with those reports. 

I do not know whether I know that particular one or not. 

Q. This report purports to give “ such data relating to the lines 
embraced in your system (that is, the Pennsylvania Railroad system) 
as will give you a clear understanding of their physical and finan¬ 
cial condition.” This letter is addressed “ To the shareholders of 
the Pennsylvania Railroad Company,” and it goes on 4o 
32 show, by the statement immediately following, the results 
on the three divisions operated by the company east of Pitts¬ 
burg and Erie, viz., 1st, the Pennsylvania .Railroad division; 2nd, 
the United Railroads of New Jersey division, including the Delaware 
& Raritan canal; and, 3d, the Philadelphia and Erie Railroad divis- * 
ion, being*an aggregate of 2,250 miles of railroad and .66 miles of 
canal. What roads in 1885 constituted “ The United Railroads of 
New Jersey division,” as described in this report ? A. The informa¬ 
tion is difficult for me to give, because there are a great many divis¬ 
ions of United Railroads of New Jersey. There are so many of 
them that I do not remember them all. 

Q. The Camden and Atlantic railroad was one of the railroads 
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which was included in this category of the United Railroads of New 
Jersey, was it not, at that time ? A. Never. 

Q. See if you do not find on page 26 of said report mention made 
of the Camden & Atlantic railroad ? A. Yes. 

Q. Then it was included : - A. (Interposing.) No; it was not 

included in the United Railroads of New Jersey. 

Q. You are familiar with this report? A. I do not know that I 
am with that one. I did not make up that report; it is dated in 
1886, thirteen years ago. 

Q. Will you point out in this pamphlet, taking it in connection 
with your familiarity with the roads, what roads constitute the 
United Railroads of New Jersey, according to paragraph 2 of the 
letter to the shareholders, giving the page where they are referred 
to? A. On page 13 ; but the roads, are not named, excepting as the 
United Railroads of New Jersey. 

Q. What are they ? A. Well, you do not wish me to state but of 
my personal knowledge. 

Q. Well, at all events, the Camden & Atlantic railroad in 1886 
was one of the roads forming part of the three divisions operated 
by the Pennsylvania railroad east of Pittsburg and Erie, as 

33 referred to in this letter of March 1st, 1886, parts of which I 
read a moment ago ? A. No; it was not. 

Q. Is that road included in this pamphlet—in this report—that 
is, the Camden & Atlantic railroad ? A. I see some reference to it 
in the back part of the book. It is included in the report. 

Q. As this report states, in the statement* preceding the results on 
the three divisions “ operated by the company east of Pittsburg and 
Erie ”- A. (Interposing.) Well. 

Q. We find it in here as one of the divisions, do we not ? 

Witness: One of what divisions ? 

Mr. Mackey As one of the divisions in the statement immedi¬ 
ately following that showing the result on the three divisions operated 
by the company east of Pittsburg and Erie. 

A. It does not say so. The letter says: 1st, the Pennsylvania, 
Railroad division ; 2d, United Railroads of New Jersey divison, in¬ 
cluding the Delaware and Raritan canal, and, 3d, the Philadelphia 
and Erie Railroad division. 

Q. Were not the roads inliere operated by the Pennsylvania rail¬ 
road? A. Yes. 

Q. Do you know why the Camden & Atlantic railroad was put in 
here ? A: No; I did not make up that report. 

Q. At all events, it is in here ? A. It appears to be in the report 

Cross-examination. 

By Mr. McKenney : 

Q. On direct examination you stated that you were the general 
passenger agent of the Pennsylvania railroad in 1885 ? A.Y es. 

34 Q. Was that the only occupation you held at that time ? 
A. No; I was general passenger agent for a great many other 

roads. 
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Q. Were you general passenger agent for the Camden & Atlantic 
road ? A. Yes. 

Q. Were you general passenger agent for the Baltimore & Poto¬ 
mac railroad in 1885 ? A. Yes. 

Q. Were you general passenger agent for the Philadelphia, Wil¬ 
mington & Baltimore railroad ? A. Yes; as well as for others. 

Q. When you say “we” ran excursions from Washington to At¬ 
lantic — in 1885, what do you mean by “ we ” ? A. I mean the 
roads of which I was general passenger agent. 

Q. What relation did the Pennsylvania railroad as such bear to • 
those excursions ? 

Mr. Mackey: Objected to as not being responsive to the direct 
examination. 

A. The Pennsylvania railroad did not bear any relation to those 
excursions further than the advertisements, because the Pennsyl¬ 
vania railroad did not participate in them at all. 

Q. The Pennsylvania railroad did not participate in the proceeds 
of those excursions? A. Not at all. 

Q. Is it customary for railroads generally to advertise excursions 
over other lines than those owned, controlled, and operated by them ? 

A. Yes; it is done all the time. 

Q. In addition to advertising excursions from the city of Wash¬ 
ington to Atlantic City, what other excursions did the Pennsylvania 
railroad advertise to run to other points in 1885 ? A. To Niagara 
Falls, Gettysburg, California, the St. Lawrence, and to a hundred 
other places. 

Q. Do the lines of the Pennsylvania railroad extend to these 
various places you have mentioned ? 

Mr. Mackey : These questions are objected to as not being respon¬ 
sive to the direct examination, and therefore counsel for the 
35 defendant must make the witness his own for that purpose. 

Mr. McKenney: Counsel for the defendant accepts any 
responsibility on that score. 

A. No; not at all; only a part, and a very small part, in a good 
many cases. 

Q. Where did the Pennsylvania Railroad lines extend to in 1885 ? 

Mr. Mackey : Objected to as not responsive to the direct exam¬ 
ination. 

A. From Philadelphia to Pittsburg, with some branches. 

Q. Did any of those branches extend from Philadelphia to Atlan¬ 
tic City ? 

Witness: Branches of what? 

Mr. McKenney : Of the Pennsylvania railroad. 

* A. No. 

Q. You say that the ticket which was shown you here by Mr. 
Mackey was probably furnished from “ our stock.” What do you 
mean by saying “ our stock ” ? A. The common stock of tickets 
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which I have issued through this office to all offices of which I am 
the general passenger agent. 

Q,. I notice that this ticket'is headed, “Baltimore & Potomac 
Bailroad Company; special excursion ticket;” and it is signed, 

“ J. B. Woodj general passenger agent ”- A. (Interposing.) Gen¬ 

eral passenger agent of the Baltimore & Potomac railroad. 

Q. Then this ticket was issued by you as general passenger agent 
of the Baltimore & Potomac Bailroad Company? A. Correct. 

Q. Now, when excursion tickets of this sort were sold from the 
city of Washington to Atlantic City, issued by you as general pas¬ 
senger agent of the Baltimore & Potomac Bailroad Company, what 
was the custom of the road with respect to the distribution of the 
proceeds of that ticket ? 

Mr. Mackey : Objected to as not being responsive to any- 
36 thing in the examination-in-chief. 

A. The proceeds from the sale of the ticket were divided, under a 
specified agreement beforehand, between the roads in interest over 
which the ticket passed. 

Redirect. 

By Mr. Mackey : 

Q. You have stated that you were general passenger agent of the 
PennsyTvania railroad? A. Yes. 

Q. And also you have stated that you were general passenger 
agent of the Baltimore & Potomac railroad ? A. Yes. 

Q. And also you claimed to be general passenger agent of the 
Philadelphia, Wilmington & Baltimore railroad? A. Yes; and I 
can substantiate that, too. 

Q. And also of the Camden & Atlantic railroad in 1885 ? A. 
Yes. 

Mr. Mackey : All these questions I have just asked you as to 
your being general passenger agent relate to the positions held by 
you in 1885. 

Witness : I understand. 

Q. Where is your office held? A. In this building where we are 
taxing this testimony, the Broad Street station of the Pennsylvania 
Bailroad Company, in Philadelphia, Pennsylvania. 

Q. And your orders are issued from this building? A. Yes. 

Q. And your assistant, Mr. Boyd, was also general passenger 
agent—you call him assistant general passenger agent-- A. (In¬ 

terposing.) That is his title. 

Q. (Continuing:)—of the Pennsylvania railroad, of the Balti¬ 
more & Potomac railroad, and of the Philadelphia, Wilmington & 
Baltimore railroad ? A. Yes. 

Q. Is not that the case, Mr. Wood, with nearly all the officers of 
the Pennsylvania Bailroad Company ? A. You will have to 
. ask them/ I think not. I know it is riot so, but . you will 
have to ask each one of them. 


37 
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A. A great many other officers beside you held the same offices 
in all of these roads that I have named in 1885? A. I cannot say. 
I do not know all the officers. 

Q. You spoke of the Pennsylvania railroad giving excursions to 
Niagara falls and other places. Those places are covered by what 
is called the Pennsylvania Railroad system ? A. No. 

Q. Is not the railroad running to Niagara falls within what you 
call the Pennsylvania Railroad system? A. No. 

Q. What is the railroad that goes to Niagara falls ? A. There 
are a great many of them. We use the Erie and the New York 
Central railroads. 

Q. Some of these excursions you give are excursions over the 
railroads known as the Pennsylvania Railroad system, and other 
excursions are over railroads which have nothing to do with the 
Pennsylvania Railroad system ? A. Quite right. 

By Mr. McKenney : 

Q. Are any of these excursions from the city of Washington to 
Atlantic City over what is known as the Pennsylvania Railroad 
'system ? A. No. 

Mr. Mackey : All this is objected to as not being responsive to 
the examination-in-chief, and therefore I must insist that counsel 
for the defendant make the witness his own for the purpose of such 
examination. 

Mr. McKenney : Counsel for the defendant states that he makes 
Mr. Wood his own witness, and assumes responsibility for anything 
brought out in this examination not responsive to the examination- 
in-chief. 

By Mr. Mackey : . 

88 Q. Do you mean to say, Mr. Wood, that in the year 1885 

the Philadelphia, Wilmington & Baltimore railroad, the 
Baltimore & Potomac railroad, and the Camden & Atlantic railroad 
. did not constitute part of the Pennsylvania Railroad system ? A. I 
do not know r of any such thing as the Pennsylvania Railroad system. 

Q. What is meant by the heading “ Pennsylvania Railroad sys¬ 
tem,” on page 99 and on other pages of this Appleton’s Guide ? A. 
Lines which. I have control over as general passenger agent. 

Q. And called the “ Pennsylvania Railroad system ” ? A. Yes; 
that is the term we use in advertising merely. 

By Mr. McKenney : 

Q. You say your office is in this building ? A. It is now. 

Q. Was that the fact in 1885 ? A. No. 

By Mr. Mackey: 

Q. Where was your office in 1885 ? A. 238 South 4th street, 
Philadelphia, Pennsylvania. 
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Q. What was that building? A. The Pennsylvania Railroad 
office building. 

Q. Your office was in that building as the general passenger agent 
of all these railroads, constituting what you call the Pennsylvania 
Railroad system, was it not ? A. You are going back fourteen years. 

I cannot answer that question. 

Q. You have stated that in 1885 you were general passenger agent 
of the Baltimore & Potomac railroad, of the Philadelphia, Wilming¬ 
ton & Baltimore railroad, and of the Camden & Atlantic railroad- 

A. (Interposing.) Yes. 

Q. And that you were at that time, in 1885, general passenger 
agent of the Pennsylvania railroad ? A. Yes. 

Q. And one and the same office in the building was your office ? 

I A. Yes; I had one office for all. 

39 By Mr. McKenney : 

Q. You mean to say that was your headquarters ? A. Yes. 

I Q. You transacted your business as general passenger agent of 
| these railroads in that office ? A. Yes. 

[ 

I By Mr. Mackey : 

j Q. And that was the case with Mr. Boyd? A. If you are going 
| to have Mr. Boyd on the stand you had better ask him. I think it 
] was. I do not wish to be discourteous; the same thing applies to 
{ Mr. Boyd. 

I 

j • By Mr. McKenney : 

J Q. What was the reason for your attending to all this business 
j from this one headquarters; was it a matter of convenience or other- 
j wise ? A. A matter of convenience. 

j Q. As a matter of convenience to yourself? A. As a matter of . 
| convenience to myself and to others with whom I came in contact 

1 Mr. Mackey : I desire the examiner to mark for identification, to 
| be offered in evidence hereafter,,the Appleton’s Guide, the Travelers’ 
j Guide, and the Thirty-ninth Report of the Board of Directors of 
j the Pennsylvania Railroad Company, which, have been shown and 
I testified to by this witness. 

| Note.— And the said Appleton’s Guide, the Traveler’s Guide, and 

| the Thirty-ninth Report of the Board of Directors of the Pennsyl- 
1 vania Railroad Company are marked for identification A. H. No. 

I 5, 6, and 7 respectively. 

j Thereupon J. Whit. Herron, a witness of lawful age 

! 40 called by and on behalf of the plaintiff, haying been first 

duly sworn, testified as follows: 

By Mr. Conrad : 

Q. Will you state to the jury where you are employed? A. I am 
employed by the Evening State Newspaper Company. 
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Q. What is your position there? A. Cashier and advertising 
manager. 

Q. How long have you been with that paper ? A. Nearly twenty- 
one years. 

Q. Have you been employed in that capacity all that time ? A. 
No, sir. 

Q. What was your official capacity in the summer of 1885 ? A. 
That of cashier. 

(A book containing copies of the Evening Star was handed to the 
witness.) 

Mr. McKenney : What is the date of the issue of the Star which 
you are showing him ? 

Mr. Conrad : July 9th. 

By Mr. Conrad : 

Q. Will you please see if you have there an advertisement enti¬ 
tled “ Excursion to Cape May and Atlantic City via the Pennsyl¬ 
vania”? A. Yes sir; on Friday, the 10th instant? 

Q. On Friday the 10th. A. Yes, sir. 

Mr. Conrad : That is the one here, marked “ No. 1 ” ? 

Mr. McKenney : Yes. 

By Mr. Conrad : 

Q. Then will you please look at the item of July 14th, 1885 ? A. 
Yes, sir. 

Q. Headed “ Cape May and Atlantic City excursion ” ? A. Yes, 
sir. 

Mr. McKenney : That is the second one. It is marked “A. H. 
No. 8,” is it not ? 

Mr. Conrad : It is really No. 4. 

41 Q. Then look at August 20th, 1885. A. “ Excursion to the 
seashore”? 

Q. Yes; excursion to the seashore. A. Yes, sir. j 

Q. I will ask you now, sir, if, from your knowledge and experi- I 
ence with that paper, you recognize these as belonging to a class of 
advertisement- which customarily appeared in the Evening Star ? 

A. Yes, sir. 

Q. What was your position in 1885, in connection with the Even¬ 
ing Star ? A. I was not only the cashier, but there were a great 
many different things that I had to attend to. For instance, I 
charged up every advertisement at that time which came in the 
office. 

Q. You charged up every advertisement ? A. Yes, sir. 

Q. Mr. Herron, you say you recognize these as belonging to a 
class. Did the Pennsylvania Railroad Company during that time 
have any advertisements in the Evening Star during that summer 
of 1885, or summer after summer? A. Oh, yes; a great many. 
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Q. How were they paid for? A. They were paid for by voucher. 

Q* Did that come under part of your department? A. Yes, sir. 

Q. Are you able to state whether any advertisements of the class 
represented by these were embraced in any of the accounts between 
the Pennsylvania Railroad Company and your office? A, Eim 
braced in the accounts; what do you mean by that ? 

Q. I mean in the settlement of your accounts between the Penn¬ 
sylvania Railroad Company and your company ? A. Oh, yes; yes, 
sir. 

Q. Are you able to state that that was the case as to the settlement 
of any advertisements that went in in 1885? A. Yes, sir. 

Q. Were those advertisements of the class of which you have 
spoken that were represented by these notices which you had read ? 
A. Yes, sir. 

42 Q. You are not able to say, of course, as to any one of these 
or of any other specific advertisements; you are able to say, 
however, that advertisements of the class indicated by these to 
which your attention has been called were inserted and paid for by 
the Pennsylvania Railroad Company in 1885? A. Yes, sir. 

Q. I will ask you, further, this question: The orders from the 
Pennsylvania Railroad Company or from any other advertiser would 
be sent to the Star office written out, and were kept by the Star office, 
I suppose, after they were inserted—after they were printed ? A. 
Oh, yes, sir. • 

Q. How far back are you able to produce from the papers of the 
Evening Star the original copy of any such advertisements ? A. 
Three years now. 

Q. Why can you not go back beyond three years ? A. When we 
moved into our present location we destroyed two or three years 
prior to the last three years. Prior to that time—five or six years 
ago—those were all burned in a fire we had. 

Q. All burned in a fire ? A. Yes, sir. 

Q. Prior to five or six years ago? A. Yes, sir; longer ago than 
that; I think it was in 1891 or 1892—since 1885. 

Q. Then you are not able to produce from the Star office the 
original orders from the Pennsylvania Railroad Company or from 
any other company ? A. No, sir; not prior to that time. 

Q. Then the best thing you have is the file of the Evening Star 
itself, and what you have already testified to as to the fact that ad¬ 
vertisements of this class were inserted by the railroad company 
and paid for by the railroad company? A. Well, we have the 
books. 


By the Court : 

Q. Mr. Herron, did you handle these vouchers that were sent to 
the Pennsylvania Railroad Company, and did you handle 
43 the checks or drafts which they returned to your company in 
payment of them ? A. I presume I did, Judge. It is my 
custom to handle everything in the cash line that comes in the 


4—1029a 





26 


felCHARD W. TYLER VS. 


office. Of course. I could not testify as to the actual ones, but I pre¬ 
sume I did. # . 

Q. You have no independent recollection as to whether you han¬ 
dled these vouchers of the Pennsylvania Railroad Company in 1885 
or not, but it was your custom to handle the vouchers of every one? 

A. Oh, yes, sir. t 

Q. Have you any personal recollection now about how the Penn¬ 
sylvania Railroad Company paid its bills—in what way ? A. Well, 
they paid them by voucher, made payable- 

Q. They did not pay by voucher; the voucher was something 
they took as evidence of the payment; but how did they pay them ? 

Did they send a man to your office with the money or did they- 

A. Your honor, there is a voucher, and that voucher is made pay¬ 
able at some bank. 

Mr. McKeStney : The voucher is also the check. The voucher 
serves a double purpose. They cannot get the money until they 
acknowledge receipt on it. When they acknowledge receipt on it, 
it is the same as the endorsement on a check. The thing itself pays 
the money and is the evidence. 

The Court : I remember now. 

The Witness : That is the custom with the railroads. 

By the Court : 

Q. And the Pennsylvania Railroad Company did have an ac¬ 
count with your office in 1885? A. Yes, sir. 

Q. And the account was paid in the manner that you have men¬ 
tioned? A. Paid or settled either by that or by transportation. 

44 By Mr. Mackey : 

Q. By transportation over the Pennsylvania railroad ? A. Yes- 
We have an arrangement with the Pennsylvania Railroad Company 
by which we get all the transportation we need, and when the settle¬ 
ment is made that is simply deducted from our bill, and they pay 
the balance in cash. 

Bv the Court : 

v \ 

Q. And the charges were put in that running account for the j 
class of advertisement that you have mentioned ? A. Yes, sir. 

Cross-examination. 

By Mr. McKenney : j 

Q. Mr. Herron, you say that the Pennsylvania Railroad Company 
settled this account. Do you make any distinction between the .j 
Pennsylvania railroad and the Philadelphia, Wilmington & Balti¬ 
more railroad ? A. All that we know at our office is the Pennsyl- j 
vania railroad. “ j 

Q. Yes; but the question is what are these vouchers that actually ] 
come in to you to settle these accounts. In other words, to put it j 
more distinctly, did you ever see a Pennsylvania Railroad Company 1 
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voucher as opposed to a Philadelphia, Wilmington & Baltimore 
Company voucher or a Baltimore & Potomac Railroad Company 
voucher ? That is the point. A. Whether I ever saw a Pennsyl¬ 
vania Railroad voucher or not? 

Q. Yes; and I put it technically. I do not mean in this general 
way in which testimony has been given here, that everything is 
“ Pennsylvania railroad.’’ 

The Court : Do you mean whether he ever saw one with the 
name “ Pennsylvania railroad ” on it? 

M. McKennby: With “Pennsylvania Railroad Company on 
it. 

45 The Witness : I cannot answer that question. 

By Mr. McKenney : 

Q. You do not know that you ever did ? A. I cannot answer 
whether I ever did or not. 

Q,. And you cannot say that advertisements of the class which 
you have testified here, and which you say went through your 
paper, and which you say were paid for—you cannot say, as a matter 
of your own knowledge, a matter of positive fact, that they were paid 
for by a voucher of the Pennsylvania Railroad Company ? A. The 
vouchers that were received were to pay a bill that was made out 
against the Pennsylvania Railroad Company. 

Q. That is no doubt true. You carried an account on your books 
in the name of the Pennsylvania Railroad Company ? A. That 
is right. 

Q. There is not any doubt about that? A. We did not know 
any of the other roads except the Pennsylvania railroad. 

Q. But when you received your vouchers to pay for your account, 
you are not by any means sure that they were not paid for by the 
Philadelphia, Wilmington & Baltimore Railroad Company? A. 
I cannot tell that, of course. 

Q. Now, you say that in 1885,1886, and in 1884, those three years, 
right along there, you only knew the Pennsylvania railroad in con¬ 
nection with, this class of advertising? A. I did not say anything 
about. 1884. 

Q. All right, 1885 ? A. Yes. 

Q. Let us confine ourselves- to 1885. A. That is, the B. & 0. 
railroad ran the same kind of an excursion. 

Q. Oh, yes. A. I was speaking of those particular advertisements 
that were referred to. 

Q. Did you have any account with the Philadelphia, Wilmington 
&. Baltimore railroad ? A. No. 

Q. Did you have any account with the Baltimore & Potomac 
railroad ? A. No. 

46 Q. Are you absolutely sure of that ? A. Yes. 

Q. Mr. Mackey has kindly loaned me what purports to be 
a transcript of the evidence taken in the case of Crawshaw vs. The 
Pennsylvania Railroad Company, which was a suit at law, No. 
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26714, depending in this court, and which seems to have been a 
case very similar to the one which is on trial here. Among other 
things that appear, according to this, to have been introduced in 
evidence was what purports to be an advertisement in the Evening 
Star of excursions to Cape May and Atlantic City. For instance, 
suppose you look at that book which you have there, under the date 
of July 25th, 1885, and see if you see an advertisement there read¬ 
ing, “ Grand excursion to Cape May and Atlantic City. Twelve 
hours at the seashore. Fare, round trip, $2. Special train leaves 
6th Street station at 10 p. m., Saturday, July 25th.” A. Is that in 
the advertisement columns or the reading matter? 

Q. I cannot tell you. You are an expert about that, and you can 
probably get at those things quicker than I can. A. (After exam-ing 
book.) That is right. That is in the advertising columns. 

Q. Now look under the date of August 1st, 1885, and see if you 
find a similar one, without reference to the Pennsylvania or any 
particular railroad, but each of them stating that a train will leave 
the 6th Street station at 10 o’clock. A. Yes, sir. 

Q. You find, then, one on August 1st, 1885, reading as follows: 
“Second grand excursion to* Cape May and Atlantic City ” ? A. 
Yes. 

Q. (Reading:) “ Twelve hours at the seashore. Fare, round trip, 
$2. Special train leaves 6th Street station at 10 p. m., Saturday, 
August lSk Returning Sunday, leaves Cape May 5 p. m., Atlantic 
City 5.80 p. m You find that ? A. Yes. 

Q. Now look at your issue of August 14th, 1885, and see if you 
find this notice, “ Low rates to the seashore ” ? A. Yes, sir. 

Q. (Reading:) “ Low rates to the seashore. Another special ex¬ 
cursion to Cape May and Atlantic City will leave the Baltimore & 
Potomac station tomorrow night at 10 o’clock. First-class coaches 
have been arranged for, a certain number being set apart ex- 
47 elusively for ladies and their escorts. Tickets, which are 
restricted in number, can be secured at the offices of the com¬ 
pany at the low rate of $2. A representative of the company will 
accompany the excursion and look after the comfort of the excur¬ 
sionists. • _ 

“ Returning, the special train will leave Cape May at 5 p. m., At- 
.. p. m., Sunday, giving the excursionists about 

twelve hours at the seashore.” Do you find that? A. Yes. 

Q. Now, in the view of those references, what have you to say 
with respect to having accounts with the Baltimore & Potomac Rail¬ 
road Company at that time ? A. Well, I have not looked at the 
last two, but the first one there in July- 

Q. July 25th ? A. The marks on the advertisement show it was 
inserted first on July 21st; I think I looked and saw that that was 
charged to the Pennsylvania Railroad Company. 

Q. Did you look at those others ? Suppose you look at the last 
one and tell us about that. Oh, you mean to say that these books 

over there- A. I mean to say it appears that way on those 

books. 
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Q. But what about this Baltimore & Potomac advertisement of 
August 14th ? A. I have not looked, but I suppose that is charged 
to the Pennsylvania Railroad Company. 

Q. I asked you to -look at your books there; that was the one I 
had in mind. A. That would not show the charge; the paper will 
not show- that. 

Q. You say they are all charged to the Pennsylvania Company; I 
ask you, in view of these references that I have given you to excur¬ 
sions to Atlantic City, starting from the 6th Street depot, in the names 
of other companies than the Pennsylvania railroad, whether you are 
still of the opinion that you had on your books accounts with 

48 the Pennsylvania railroad in which you, as cashier, did not 
receive vouchers either of the Philadelphia, Wilmington & 

Baltimore or of the Baltimore & Potomac Railroad Company in pay¬ 
ment of these accounts ? A. My belief is, without consulting-- 

Q. Do not give us your belief; tell us what you know, if you 
please. *Al. I cannot keep thousands and thousands of entries in my 
mind, as you know. 

Q. Now, in this same record I find on the part of the defendant 
the following recital: 

“And thereupon the defendant offered in evidence to the jury, and 
the court admitted in evidence, the following vouchers, three in 
number, receipted by the Evening Star Newspaper Company, pub¬ 
lisher of the Evening Star newspaper, which published the notices 
hereinbefore mentioned, the signatures to each of which vouchers 
were conceded by the plaintiff’s counsel to be genuine, which vouch¬ 
ers were in the words and figures following, namely: 

“ 4 Philadelphia, Wilmington & Baltimore railroad, Philadelphia, 
Wilmington & Baltimore Railroad Company, to the Evening Star 
Newspaper Company, Dr. This voucher is made payable/ etc. 4 To 
advertisements, excursions to Atlantic City and Cape May, July 25th, 
1885, August 1st and 15th, 1885, 22 and 29,1885, inclusive, as per 
bill, $154.’ ” It is signed by these various gentlemen of the Phila¬ 
delphia, Wilmington & Baltimore railroad, and receipted by the 
Evening Star, by George W. Adams. 

Now, assuming, as is stated here, that that is a correct and true 
voucher, signed, as it was admitted by the counsel in that case to 
have been signed, what do you say now with respect to receiving 
payment for this class of advertisement from the Pennsylvania rail¬ 
road? A. Well, as I said at first, any of these vouchers re- 

49 ceived were received in payment for bills that were rendered 
to the Pennsylvania railroad. 

Q. Oh, well, here is the bill. Your bill is to the Philadelphia, 
Wilmington & Baltimore railroad. A. Well, can I explain how 
that might have happened ? 

Mr. Conrad : Certainly. 

The Witness: It is customary not only with railroads, but with 
real-estate agents and other people, in amounts that are charged to 
request, that the bills be made out against certain parties with whom 
they are putting the advertisements in. 
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By Mr. McKenney : 

Q. Do you know that that was so in this case ? A. I do not know 
positively, 

Q. Now, Mr. Herron, as a matter of fact, the whole thing comes 
down to this—that a series of advertisements running in the names 
of various railroad companies were published in your paper in the 
course of the summer of 1885? A. Yes. 

Q. (Continuing:) And that a part of those were charged up against 
the Pennsylvania Railroad Company on your books and paid for by 
the Pennsylvania Railroad Company, while others were charged 
against the Pennsylvania Railroad Company on your books, because 
for your own purposes it seemed to be a proper thing to do, but they 
were not paid for by the Pennsylvania Railroad Company, and that 
sfill others of them were charged against other railroad companies 
and paid for by those companies. Now, is not that the fact ? A. 
You are right in some respects, but you are not right about any thing 
that would come through the Pennsylvania Railroad officers. Such 
things would be charged to the Pennsylvania Railroad Com- 
pany. 

50 Q. Undoubtedly, but that is not the point. You see your 
testimony now is directed towards that which came out on 

direct examination, to the effect that this whole class of advertising, 
of which these specimens were shown to you, were paid for by the 
Penns 3 r l vania Railroad Company. Now, I am directing your atten¬ 
tion to the fact that various ones of this same class of advertisement 
were made out in the names of other companies than the Pennsyl¬ 
vania railroad, and if this is a true voucher (and it was introduced 
in that case as a true voucher), it appears to have been paid for by 
other than the Pennsylvania railroad. A. Well, as I said before, 
everything that came in went to the credit of the Pennsylvania 
Railroad Company. I could not tell whether- 

Q. That was your method of keeping books? A. Yes. 

Q. In other words, if you made a bill out against Smith, because 
it was a convenient thing for you to do, and Robinson paid the bill 
with Robinson’s check, you would nevertheless credit it on Smith’s 
account, because you would want to square that account?. A. Why, 
certainly; he would pay Mr. Smith’s bill. 

Q. I also find here, introduced in the same way, a voucher of the 
West Jersey railroad, running to the Evening Star Newspaper Com¬ 
pany, and paying for advertisements of $2 special excursions to At¬ 
lantic City and Cape May on the 25th of July, the 1st, 15th, and 
22nd of August and the 29th of August, 1885, inclusive. Now, 
the West Jersey road seems to have come in to pay for part of -those 
same things, and on both of these vouchers, Mr. Herron, I notice, 
“Less B. & P .pro rata and W. J. pro rata ,” and this one has the 
same, “Less B. & P. R. R. Co., $70.06.” 

Now, on the next page appears a voucher of the Baltimore & Po¬ 
tomac Railroad Co. to the Evening Star Newspaper Co. for 

51 ' the following, as per bill rendered, certified b y . j TR. Wood. 

etc., filed in auditor’s office in Baltimore, etc., Tor “ Special 
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excursions to Atlantic City and Cape May July 25th, August 1st, 
15th, 22nd, and 29th, 1885, $154,” etc., “Less P., W. <fc B.’s propor¬ 
tion, balance $25,” etc., and it is receipted by the Evening Star 
Newspaper Co., by George W. Adams, president. 

Now, in view of that, tending to show that for those special excur¬ 
sions advertised in your paper, the Evening Star, during the month of 
July, 1885, the Star Company received payment, the total amount being 
made up by the vouchers of the three roads, namely, the R, W. & B., 
the West Jersey, and the B. & P., I ask you whether you are still of 
the same impression as you were on direct examination, viz., that 
the Pennsylvania Railroad Company as such, by its vouchers, paid 
for all these bills. 

Mr. McKenney: I ask him if that shakes his first impression; 
that is all. 

The Witness : Well, if you put it in that light it does. 

Redirect examination. 

By Mr. Conrad : 

Q. Just one question. You say that all the charges were made 
against the Pennsylvania Railroad Company on your books ? A. 
Yes, sir. 

Q. And those accounts were presented and paid by somebody ? 
A. Yes, sir. 

Q. Was any objection ever made from any source at all to the 
Evening Star office while you had charge of that business that these 
accounts were made out against the Pennsylvania Railroad Com¬ 
pany ? 

Mr. McKenney : One moment now. He is not competent 
52 to answer that. 

Mr. Conrad : He is not ? 

Mr. McKenney : No; he is a mere cashier handling the cash. I 
venture to say that Mr. Herron never made one of these accounts 
out. 

Mr. Conrad: On the contrary, he said that he received every ad¬ 
vertisement that came in there. 

Mr. McKenney: Oh, yes; and so he does today. 

The Witness : No; I do not. I mean I do not receive them all, 
by a good deal. 

By Mr. McKenney : 

Q. But you do not make the accounts out, and you do not keep 
the books ? A. Oh, no. 

Mr. McKenney : That is the end of it. 

Mr. Conrad : That is not the point. 

By Mr. Conrad : 

. Q. I ask you if any complaint, to your knowledge, has ever come 
from the Pennsylvania Railroad Company at any time during your 






RICHARD W. TYLER VS. 


connection with the Star office about these accounts being made out 
against that company and charged to that company. A. I cannot 
remember of any. 

Recross-examination. 

By Mr. McKenney : 

Q. Would such complaints necessarily come under your observa¬ 
tion if they had been made? A. Yes, sir; they would come to me. 
I have charge of the office. 

Q. Suppose that today a complaint of that sort was made to Mr. 
Noyes or to Mr. Newbold. What then? A. He would probably 
bring them to me. 

53 Q. He might, but it would not be necessarily so ? A. 
Well, that is the usual course. 

Mr. Conrad : In the usual course of business in the office, they 
would come to him. You can stand aside, sir. 

(Thereupon, at 12.30 o’clock p. m., the court took a recess until 
1.15 p. m.) 

After recess. 

Mr. Conrad : We were about to offer these books in evidence, 
your honor. * 

The Court: The ones referred to by Mr. Wood in his deposition ? 
Mr. Conrad : Yes, sir. 

Mr. McKenney: We object to them. 

Mr. Conrad : In the same connection we will offer this report of 
the board of directors of the Pennsylvania Railroad Company to the 
stockholders for the period ending March 9th, 1886. 

(The papers offered in evidence are Exhibits A. H. No. 5, A. H. 
No. 6, and A. H. No. 7.) 

The Court: I think this is all admissible. The question will 
arise in the end. of course, what it all amounts to, but I think it is 
admissible. 

Counsel for the plaintiff thereupon read in evidence the deposi¬ 
tion of Aaron O. Dayton, a witness of lawful age, who testified in 
behalf of the plaintiff as follows : 

Direct examination. 

By Mr. Mackey : 

Q, What was your occupation, Mr. Dayton, in August, 

54 1885 ? A. I was superintendent of the Camden & Atlantic 
and the West Jersey railroads. 

Q. Did you ever see this gentleman before, Capt. Richard W. 
Tyler, the plaintiff in this action ? A. Yes. 

Q. Do you remember the occasion of his being brought into your 
office on the 24th day of August, or thereabouts, 1885, by some per¬ 
sons claiming that he had not paid the fare? A. I do. 
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Q. Will you state who those persons were ? A. To the best of my 
knowledge and belief, they were station attaches, ushers, sworn in as 
special officers in connection with the Amboy Division station, at 
Camden, which was used by a portion of the Camden & Atlantic 
railroad. Their names were Beith and Ayres. 

Q. Anybody else there ? A. The conductor. 

Q. Of the Camden & Atlantic railroad ? A. Yes; Joseph A. Bart¬ 
lett. 

Q. These special officers—-whom were they employes of? A. Mr. 
Beith was an employe, I am quite certain, of the United Railroads 
of New Jersey, of which the Amboy division is part, and Mr. Ayres was 
either an employe of that division or of the West Jersey railroad. 

Q. Now, Mr. Dayton, I want to be perfectly frank with you and I 
desire you to be perfectly frank with me; did you not state to me 
in this room a short time ago that these men who arrested this 
gentleman, the plain tiff in this action, were employes of the Penn- 
svlvania railroad? A. Well, I called the United Railroad Division 
a part of the Pennsylvania, railroad. Since then I have reflected 
about it, and I would not be willing to swear positively that either 
one was an employe of that road, for the reason that the West Jer¬ 
sey railroad had few employes in the station; the Camden & At¬ 
lantic railroad had none there. Whether .Ayres was an employe 
of the West Jersey railroad or of the United Railroads of New- 
55 Jersev I cannot state, but neither one of those men was an em- 
ploye of the Camden & Amboy railroad. 

Q. Well, at all events, one of them was an employe of the Penn¬ 
sylvania railroad? A. Of the United Railroads of New Jersey, as 
it is termed now. 

Q. You are speaking now of Ayres ? A. Of the other one, Mr. 
Beith. 

Q. He was an employe of the Pennsylvania railroad ? A. Of the 
United Railroads division, as we understand from the official guide. 

Q. What did you mean by telling me in this room a short while 
ago that they were employes of the Pennsylvania Railroad system ? 
A. At that time it was my impression this matter had relation to 
an occurrence fourteen years ago; in thinking the matter over care¬ 
fully since, I came to the conclusion that I was not safe in swearing 
to that fact. 

Q. Then, you did not know it as a matter of fact, but simply 
stated your belief about it ? A. I state that Beith was an employe 
of the United Railroads division, but I cannot say relative to Ayres. 

Q. Do you know, as matter of fact,, whether these men were or 
were not employed by the Pennsylvania Railroad Company, or do 
you speak from hearsay? A. I speak from the fact of being at 
the time superintendent of the West Jersey railroad and of the Cam¬ 
den & Atlantic railroad. 

Q. I ask you whether you know, as matter of personal knowledge, 
that either of these men was or was not an employ^ of the Pennsyl¬ 
vania railroad ? 

Mr. McKenney: You can give your best recollection. 

5—1029a 
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A. I cannot answer that question because I have no positive in¬ 
formation. 

Q. (Repeated.) I ask you whether you know, as matter of per¬ 
sonal knowledge, that either of these men was or was not an em¬ 
ploye of the Pennsylvania railroad ? 

56 Mr. Mackey : You can say whether you know or do not 
know. 

A. If the United Railroads of New Jersey division is part of the 
Pennsylvania railroad, as I have previously stated, both of these 
men were either employed by that road or by the West Jersey rail¬ 
road, neither one of them being employed by the Camden <fc Atlantic 
railroad. 

Q. I did not ask .you to’put in conditions to your answer or make 
any argument about it. I just asked for your personal knowledge— 
whether you know, as matter of fact, that either of these men was an 
employe of the Pennsylvania railroad. A. I do not see how I can 
answer that question any better than I have. I have given my best 
information as to how they were employed. 

Q. I ask you if you know, as matter of fact, whether or not these 
men were employed by the Pennsylvania railroad. A. I do not 
know whether the United Railroads of New Jersey is, strictly speak¬ 
ing, the Pennsylvania railroad, and therefore I call it by the official 
title of the railroad. 

Q. You do not know, therefore, as matter of fact, whether they 
were employes of the Pennsylvania railroad or not, since you do not 
know whether the West Jersey railroad is part of the Pennsylvania 
railroad ? 

Witness: I said the United Railroads of New Jersey. 

Mr. Mackey : Well, the United Railroads of New Jersey; put it 
that way. 

57 A. I know as a fact that they were not employes of the 
Pennsylvania railroad. 

Q. Why did you, then, in this room but a short time ago, when 
you and I were alone, tell me they were employes of the Pennsyl¬ 
vania railroad ? A. For the reason that in conversation it is com¬ 
mon to refer to lines associated with or operated by the Pennsylvania 
as the Pennsylvania railroad, while the Pennsylvania railroad proper 
has its main line extending from Philadelphia to Pittsburg, with 
certain branches in Pennsylvania. These references are made usu¬ 
ally to certain railroads operated by the Pennsylvania railroad, of 
which the Camden & Atlantic railroad is not one. There is a dis¬ 
tinction between the two. 

Mr. Mackey : Counsel for the plaintiff objects to that portion of 
the witness’ answer which undertakes to tell what constituted the 
Pennsylvania railroad, or what lines constituted the Pennsylvania 
railroad, or what does not, or how far the Pennsylvania railroad ex¬ 
tended. The question was not addressed to that subject-matter, and 
counsel for the plaintiff declines to be bound by the answer of the 
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witness, the witness naturally being an adverse witness, testifying, 
as far as he is able, in behalf of the defendant. 

Cross-examination. 

By Mr. McKenney : 

58 Q. You have testified that in August, 1885, you were super¬ 
intendent of the Camden & Atlantic railroad ? A. Yes. 

Q. What company operated what was known as the Camden & 
Atlantic railroad ?. 

Mr. Mackey : Objected to as not being responsive to the exami¬ 
nation-in-chief, and counsel for the defendant, The Pennsylvania 
Railroad Company, is notified that counsel for the plaintiff shall 
claim that counsel for the defendant makes this witness his own for 
the purpose of any such inquiry. 

Mr. McKenney: Counsel for the defendant states that he will 
cross-examine this witness upon such subjects as relate to the direct 
examination, and upon all matters not relating to the direct exami¬ 
nation he will make the witness his own and assume responsibility 
for it. 

A. The Camden & Atlantic Railroad Company. 

Q. You were employed by that company ? A. I was. 

Q. What was the duty of these station ushers about this station 
.you speak of ? A. They were principally to call out the various 
trains departing from the station. 

Q. Did they act as watchmen ? A. They were sworn in—these 
two particular men were sworn in as special officers to render assist¬ 
ance in the. matter of quelling disturbances and, if necessary, making 
arrests. 

Q. You stated that — portion of the trains of the Camden & At¬ 
lantic Railroad Company entered this Amboy station ? A. Yes. 

Q. Were the station ushers subject to the directions or instructions 
of the employes of the Camdem & Atlantic Railroad Company ? A. 
They were in that capacity as special officers to render any assist¬ 
ance needed. .. 

Q. When these special officers brought Captain Tyler to your 
room did they state by what authority or direction they had ■ 

59 arrested him ? A. By the request of the conductor. 

Q. What conductor ? A. Joseph A. Bartlett, conductor on 
the Camden & Atlantic railroad. 

Q. Was. he an employe of the Camden and Atlantic Railroad 
Company ? A. He was. 

Q. Do you know whether he was an employe of the Pennsylvania 
Railroad Company ? A. He was not. 

Q. Do. you know that fact of your own knowledge ? A. I do. 

Q. What other railroad companies used this Amboy station be¬ 
sides the Camden & Atlantic Railroad Company ? A. The West 
Jersey Railroad Company. 

Q. And as superintendent of the Camden and Atlantic railroad 
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you had your office in that station at that time ? A. No. My office 
was in a building belong to the West Jersey Railroad Company, and 
on property belonging to that railroad, not forming part of the rail¬ 
road terminal. 

Q. Where was it that the plaintiff was brought? A. Into my 
office on property adjoining the Amboy division or terminal. 

Q. Who owned that property? A. The West Jersey railroad 
owned the property occupied by the office building, and the office 
building itself. 

Q. Under whose control was that office building? A. Of the 
West Jersey Railroad Company. 

Q. Was it rented by the Camden Atlantic Railroad Company ? 
A. I could not say—no; it was not rented. I cannot say exactly 
what proportion of the charges or rental the Camden & Atlantic 
Railroad Company may have paid at that time. 

Q. Did the Pennsylvania Railroad Company have anything to do 
with your office ? A. They rented a few rooms in the building 
which were occupied by the superintendent of the Amboy division. 

Q. Did they have anything to do with your office? A. Nothing 
whatever. 

Q. Were you employed by any other railroad company than the 
Camden <fe Atlantic Railroad Company? I was superin- 
60 tendent of the West Jersey railroad. 

Q. Were you employed by the Pennsylvania Railroad 
Company? A. No. 

Redirect. 

• By Mr. Mackey : 

Q. You say these men were sworn in as special officers—sworn in 
by whom ? A. I have no definite information as to that. 

Q. You do not know, as a matter of fact, whether they were sworn 
in as special officers or not ? A. I know that they had on officially 
designated badges obtained from the proper authority of the city of 
Camden. 

Q. All you know is that you saw the badges on them ? A. I saw 
the badges on them, and I assumed that they were sworn as special 
officers. 

Q. That is your presumption, is it not? A. As a fact, they were 
recognized as such. 

Q. Recognized by you ? A. Recognized by me and the superin¬ 
tendent of the Amboy division as being appointed by the public 
authorities and sworn as special officers. 

Q. That is your understanding, but no w your knowledge ? A. I 
have no other knowledge about the matter. 

Q. Were these men in uniform? A. They were uniformed as 
station employees. 

Q. What was that uniform ? A. Blue cloth with brass or nick/e 
buttons. 

Q. Do they wear the same uniform today as they did then ? A. 
Practically the same, 
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Q. Do they wear the same kind of buttons on their uniforms 
61 today as they did then ? A. I cannot answer a question of 
detail of that kind. 

Q. You do not know? A. I do not know positively whether 
there has been any slight change in the uniform of today from what 
it was in 1885. 


Q. What letters, if any, do these special officers wear upon their 
uniforms today? A. As employees of the Amboy station, they had 
the letters “ P. R. R.” upon the buttons on their uniforms. 

Q. What does that stand for ? A. Pennsylvania railroad. 

Q. Is it not a fact that those special officers have today upon their 
uniforms the same buttons, with the letters “ P. R. R. ” that they had 


in 1885? A. I cannot answer that positively, 
had. 


I presume they 


Mr. Mackey : Now, Mr. McKenney, I want to make this as brief 
as possible, but I am going to obtain this information if it takes all 
the summer or winter, and,- unless you will, admit, what we know to 
be the fact, that these men had in 1885 upon the buttons on their 
uniforms the letters “ P. R. R.,” which letters stand for “ Pennsylva¬ 
nia railroad,” I will have to go over to Camden or somewhere else 
until I get that testimony and establish it as a matter of fact. 

Mr. McKenney : You will have to prove it. 

Mr. Mackey: All right; I will.prove it. 

Q. How do you know the conductor, Joseph A. Bartlett, was not 
an employee of the Pennsylvania railroad ? A. As superintendent 
of the Camden & Atlantic railroad, I necessarily must know whether 
employees of the Camden & Atlantic railroad were rendering their 
services exclusively, to the railroad which employed them, 
62 and I know, as a matter of fact, that none of the employees 
under my charge were joint employees with the Pennsylvania 
railroad. 

Q. Was that stated to you by the Pennsylvania railroad—that is, 
did anybody belonging to the Pennsylvania Railroad Company or 
having authority to speak for the Pennsylvania Railroad Company 
tell you that? A. No; I cannot say that it was. 

Q. Was it stated to you by the men themselves? A. No. 

Q. Therefore, you have not been told by the authorities of the 
Pennsylvania Railroad Company, nor by the men themselves, that 
they were not in the employ of the Pennsylvania railroad, and yet 
you assume to say that they were not. A. I do. 

Q. That is an assumption on your part, is it not ? A. No. 

Q. Well, in what respect is it not an assumption ? A. For the 
reason that employees are required to render an account of their 
time and are under the supervision of proper heads of departments, 
who would have knowledge of their rendering services elsewhere 
than on the railroad employing them. 

Q.. I am not asking you about rendering any services, and you 
reason it out in that way yourself; is that correct? A. I stated.as 
a fact. 
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Q. Answer my question. Have you not reasoned it out in that 
way yourself; you say that they are not employees of the Pennsyl¬ 
vania Railroad" Company for the reasons that you have given ? A. 
For the reason that it would be impossible for me to have more de¬ 
tailed knowledge about the matter, and I have given the best knowl¬ 
edge that could be obtained as to their services. 

Q. Yon do not know as a fact that these men, although ostensibly 
paid by what you call the Camden & Atlantic Railroad Company, 
were not really as matter of fact paid by the Pennsylvania Railroad 
Company; in other words, that the money came from the 

63 treasurer of the Pennsylvania Railroad Company with .which 
to pay them ? A. I do not know anything about that. 

Q, You have stated, in response to a question by Mr. McKenney, 
that you understood your office was in a building belonging to the 
West Jersey Railroad Company. Did you state that of your own 
knowledge,"or was it just assumption on your part ? A. It was based 
upon my knowledge of the records of property owned by the rail¬ 
road, of which I am superintendent. 

Q. Have you examined- the title to the ground, upon which the 
building stands in which your office was or is, to ascertain who pur¬ 
chased it? A. No. 

Q. Then because your office was in there you assumed that it is 
property of the railroad of which you are superintendent ? A. No. 
I have the records of the properties owned by our railroad at various 
points, and this office building and the ground upon which it stands 
is in the records as the property of the West Jersey railroad. 

Q. That is, the records of the railroad in your office ? A. Yes. 

Q. What relations, if any, exist between the Camden & Atlantic 
railroad and the Pennsylvania railroad as to the conduct of the road, 
as to the receipts of the road and its management, by whom it shall 
be managed, and how it shall be held out to the world as being 
managed? You know nothing, of your knowledge, do you? 

Mr. McKenney : Objected to as assuming that any relation exists 
between the Camden & Atlantic railroad and the Pennsylvania rail¬ 
road other than such as pertain to the running of trains over that 
road on excursion trips shown in this record to exist. 

A. I have knowledge as superintendent in charge of the railroad 
that it was not operated or controlled by the Pennsylvania 

64 railroad, but by its own corporate authority. 

Q. I hand you a pamphlet, being the thirty-ninth annual 
report of the board of directors of the Pennsylvania Railroad Com¬ 
pany to its stockholders, presented at the meeting held March 9, 
1886, and I call your attention to a letter on the ninth page of that 
report showing the results of the three divisions operated by the 
company, namely, the Pennsylvania Railroad Company east of 
Pittsburg and Erie, and ask you to look at page 26 of said report,, 
which has been referred to a number of times in the deposition of 
Mr. Wood, and ask you to explain why. the statement of gross re¬ 
ceipts and expenses of the Camden & Atlantic railroad are there. 



- Me Pennsylvania railroad cO. §9 

Mr. McKenney : Do you know anything about that report? 

Witness : I can answer both questions at once. 

A. I have nothing to do with the preparation of this report. It 
was made by the board of directors of the Pennsylvania railroad, 
as stated in the report, and I have no way of explaining any facts 
in there. 

By Mr. McKenney : 

Q. As superintendent of the Camden & Atlantic railroad did you 
have anything'to do with the pay-rolls ? A. Yes; they were signed 
by me as approved. 

Q. Was the conductor, Joseph A. Bartlett, carried on the pay-rolls 
of the Camden & Atlantic railroad ? A. Yes. 

Q. And you say that you signed those pay-rolls as approved? A. 
Yes. 

Q. Where do they go from you ? A. I think to the comptroller’s 
office, but I do not know where tlie} r go. I think I am safe in say¬ 
ing that they go to the comptroller’s office. • 

Q. Did you ever see the pay-checks of the conductor, Joseph A. 

Bartlett, or know anything about them ? A. No; not in- 
65 dividually. 

By Mr. Mackey : 

Q. Did you ever make any reports of any sort to the officials of 
the Pennsylvania Railroad Company ? A. No. 

Thereupon the plaintiff offered in evidence and read to the court 
and jury the newspaper clippings from the said. Evening Star and 
heretofore marked for identification “A. H. Nos. 1, 3, and 4,” the 
same being as follows: 

(Marked for. identification A. H. No. 1.) 

Excursions to Cape May and Atlantic City via the Pennsylvania 
railroad.—On Friday, the 10th inst., the- Pennsylvania Railroad Co. 
will run a select excursion to Cape May and Atlantic City at the 
very low rate of $5 for the round trip. Tickets will be good going 
on day of issue and to return at any time within five days. Excur¬ 
sionists will leave Baltimore and Potomac station, 6th and B streets, 
via Seashore express, at 11 a. m., and reach the above-named points 
in time for early tea. 

Marked for identification A. H. No. 3. 

Excursion to the seashore.—The arrangement made for the vis¬ 
itors to the seashore last Saturday from Washington was greatly ap¬ 
preciated by those who availed themselves of the extraordinary low 
rate. The fourth of this series of these popular excursions is an¬ 
nounced for Saturday, the 22d inst. Eastlake coaches will be set 
aside for accommodation of ladies; Round-trip .tickets to either 
Cape May or Atlantic City will be sold for the special train leaving 
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Washington at 10 p. m. at rate of $2. The Washington 
66 Light Infantry is now at Cape May, from which point they 
return on Monday afternoon. The sale of excursion tickets, 
good for 5 days at rate of $5, will be continued for 11 a. m. train 
Friday. 

(Marked for identification A. H. No. 4.) 

Cape May and Atlantic City excursions.—The low-rate excursions 
inaugurated by the Pennsylvania railroad for the benefit of Wash¬ 
ington and Baltimore people cannot be otherwise than popular. 
Man}^ Washingtonians availed themselves of the low rates on the 
trip last Friday. These excursions are particularly a benefit to those 
who are unable to make a lengthy trip on account of business. The 
next date for these select excursions is Friday, the 17th inst. Tickets 
are only $5 from Washington to either Cape May or Atlantic City, 
and are good to return on any train (excepting the limited) within 
five days. A special train will leave the Baltimore and Potomac 
station at 11 a. m., reaching Cape May and Atlantic City in time for 
early tea. 

Also the railroad ticket purchased by the plaintiff and upon which 
he attempted to ride from Atlantic City to Camden, marked for 
identification “A. H. No. 2/’ 
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67 Marked for identification “A. H. No. 2.” 
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Baltimore & Potomac Railroad Company* 

Special Excursion Ticket. 

Return coupon. 

In consideration of the reduced rate at which this ticket 
is sold, it will be received for passage on any regular train 
except the “New York and Washington Limited Express n 
until August 26th, 1885, inclusive, if stamped by the West 
Jersey or Camden & Atlantic Railroad agent at Atlantic 
City, N. J., or the West Jersey Railroad agent at Cape May, 
N. J., and is valid only for a continuous passage on the 
date so stamped, and is not good to stop en route. 

Atlantic City or Cape May, N. J., 
to 

Washington, D. C. 

J. R. WOOD, . 

75 48 General Passenger Agent. 

4 9 2 1 


[Stamped across the face in red ink:] This ticket does not include transfer of 
passenger or baggage through Philadelphia. 

[Punched across the face with four holes.] 

[On the back:] Washington, D. C., Aug. 21, 1885. B. & P. R. R. 
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Baltimore & Potomac R. R. Co. 

Special Excursion Ticket. 

In consideration of the reduced rale at which this 
ticket is sold, the coupon will be received for a con¬ 
tinuous-passage only on train leaving at 11.00 a. m. on 
August 21st, 1885, is not good to stop off, and is void if 
detached. 


Washington, D. C., 

• to 

Atlantic City or Cape May, N. J. 

J. R. WOOD, 

75 General Passenger Agent. 

4 9 2 1 


[Stamped across the face in red ink:] This ticket does not include transfer of 
passenger or baggage through Philadelphia. 

[Punched across the face with four holes.] 

[On the back:] Washington, D. C., Aug. 21, 1885. B. & P. R. R. 


68 Counsel for plaintiff also here offered in evidence a printed 
pamphlet entitled as immediately below, which was heretofore 
marked for identification A. H. No. 7, and from the contents there 
are here copied such portions as are material to be considered on the 
Searing of this bill of exceptions: 

’ 6—1029a 
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“ Thirty-ninth Annual Report of the Board of Directors of the Pennsyl¬ 
vania Railroad Company to the Stockholders, Presented at the Meeting 
Held March 9th, 1886. 

Thirty-ninth Annual Report. 

Office of the Pennsylvania Railroad Company. 

Philadelphia, March 1st, 1886. 
To the shareholders of the Pennsylvania Railroad Company : 

The board herewith submit their report for the year 1885, with 
such data relating to the lines embraced in your system as will give 
you a clear understanding of their physical and financial condition. 

The statements immediately following show the results on the 
three divisions operated by the company east of Pittsburg and Erie, 
viz: 

1st. The Pennsylvania Railroad division; 

2d. The United Railroads of New Jersey division, including the 
Delaware and Raritan canal, and 

3d. The Philadelphia and Erie Railroad division, 

69 Being an aggregate of 2,250 miles of railroad and 66 miles 
of canal. 55 

(P. 10:) 

General income account for the year ending December 31st, 1885, 

and comparison with the year 1884. 

No. 1. Pennsylvania Railroad division. 

Main line and branches, Philadelphia to Pittsburg. 

v** slf 4* ^1/ WU 

^ ^ 

No. 2. New Jersey division. 

Philadelphia to New York and Camden to South Amboy and 

branches. 

«iff 

-T* -t* -T* ^ 

(P. 12:) 

No. 3. Philadelphia and Erie Railroad division. 

Slf St' •I* vN 

/)> 

Note.—I t is agreed between counsel that the details of the fore¬ 
going accounts may be omitted as immaterial. 

(P. 22:) 

The Baltimore and Potomac Railroad Company connects your 
lines with Washington and the South. 

The following are the results for 1885 as compared with 1884: 

* * * * * * * 

Note. —Here follows a table showing gross earnings and operat¬ 
ing expenses for the years above specified. 
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(P. 26 :) The West Jersey railroad. 

This system embraces the lines from Camden to Cape May and 
Atlantic City, with their branches. 

* * * * . * * ^ 

Note. —Here follows a similar .table to that just above referred to 
and omitted. 


70 Then follows on same page the following: 

The Camden and Atlantic Railroad 


extends from Camden to Atlantic Citv. 

t j 



1885. 

1884. 

The gross earnings of above 



lines were. 

$575,202 59 

$575,454 93 

Expenses.... 

427,208 86 

471,056 27 

Net earnings. 

$147,998 73 

$104,398 66 

From which deduct— 



Interest on funded debt, rent¬ 



als, &c. 

105,347 51 

92,356 95 

Net surplus for the year. 

$42,651 22 

$12,041 71 


Increase. 

Decrease. 


$252 34 


43,852 41 

$43,600 07 


12,990 56 


$30,609 51 



The earnings of these lines being largely dependent upon excur 
sion travel, and that traffic having been severely affected by the de¬ 
pression in manufacturing interests during the past year, these 
properties, while making fair returns, do not show the usual increase 
in gross earnings. 


The Camden and Philadelphia Steamboat Ferry Company. 

■ This company operates the boats which connect your lines termi¬ 
nating at Camden with Philadelphia. 


•• 

1885. 

1884. 

Increase or 
decrease. 

Gross earnings.•. 

$191,104 82 

$187,349 77 

I. $3,755 05 

Expenses. 

112,035 02 

107,805 08 

I. 4,229 94 

Net earnings... 

$79,069 80 

$79,544 69 

D. $474 89 

From which deduct— 

Interest on mortgages, taxes, &c. 

8,569 07 

8,403 92 

I. 165 15 

Balance net income. 

$70,500 73 

$71,140 77 

D. $640 04 
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(R 32:) 

The general account of the treasurer is hereto appended, together 
with a list of the securities owned by the company: * * * 


Income Received from Securities Owned by the Pennsylvania Railroad 

Company During the Year 1885. 


* * * * * * * 

Camden and Philadelphia Steamboat Ferry Company 

stock.... $3,330.00 

Philadelphia, Wilmington and Baltimore Railroad stock. 871,276.00 
West Jersey Railroad stock. 4,027.50 

t/ * 


71 List of Bonds Owned by the Pennsylvania Railroad Company December 31s/, 1S85. 
* * * * * * * 


Name of security. 

Number of 
bonds. 

Rate of par. 

Par value. 

Baltimore and Potomac 2d-mortgage income 6 per 
cent.. 

2,000 

1,000 

$2,000,000.00 



******* 


List of Stocks Owned by the Pennsylvania Railroad Company December 31s/, 1885. 


Number of 
shares. 

Name of security. 

Rate of par. 

Par value. 

60,852 

f • 

Baltimore and Potomac Railroad Co. 

50 

$3,042,600.00 

4,682 ! 

Camden and Atlantic Railroad Com. 

50 

234,100.00 

9,039 

Camden and Atlantic railroad, pref. 

50 

451,950.00 

666 

Camden and Philadelphia Steamboat Ferry Com¬ 
pany. 

* * * * * 

50 

* 

33,300.00 

* 

217,819 

Philadelphia, Wilmington and Baltimore railroad. 
* * * * * 

50 

* 

10,890,950.00 

* 

1,343 

West Jersey railroad. . 

* * * * * 

50 

* 

67,150.00 

* 

358 

West Jersey Ferry Company.•.. 

250 

89,500.00 
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72 (P. 40:) 


A. Pennsylvania Railroad Company Accounting Department. 


Earnings and expenses of main line, branches, and all leased roads, 
including the Delaware and Raritan canal, operated by the Penn¬ 
sylvania Railroad Company for the year ending December 31st, 


1885. 


Roads. 


Pennsylvania railroad—Main line and branches owned by the Penn¬ 
sylvania Railroad Company. 

Pennsylvania railroad. 

York branch, including Columbia bridge..... 

Hollidaysburg, &c., branches. 

Indiana branch. 


Leased branches. 

Pennsylvania Schuylkill Valley R. R. 

East Brandywine and Waynesburg R. R. 

Pomerov and Newark R. R. 

t/ 

Columbia and Port Deposit R. R. 

Hanover and York R. R... 

Littlestown R. R. 

Frederick and Pennsylvania Line R. R....,. 

Mifflin and Centre County R. R. 

Sunbury and Lewiston R. W. 

Bedford and Bridgeport R. R. 

Lewisburg and Tyrone R. R. 

Bellefonte, Nittany and Lemont R. R. 

Bald Eagle Valley R. R.. 

Tyrone and Clearfield R. W. 

Ebensburg and Cresson R. R;.. 

Western Pennsylvania R. R. 

Southwest Pennsylvania R. W. 

Pittsburg, Virginia and Charleston R. W. 

Sunbury, Hazleton and Wilkesbarre R. W. 

North and West Branch R. W. 

Susquehanna and Clearfield R. R. 

Ridgway and Clearfield R. R. 

Total Pennsylvania R. R. and branches 


United Railroads of New Jersey. 

Belvidere Delaware R. R. 

Freehold and Jamesburg Agricultural R. R 
Delaware and Raritan canal..... 





































46 


RICHARD W. TYLER YS. 


73 Thereupon the plaintiff, to further maintain the issues on 
his behalf joined, read in evidence from Exhibit A. H. No. 5, 
being the volume entitled “ The Traveler’s Official Guide,” which 
was referred to in the testimony of the witness Wood, the following. 
extracts from page 374, running across the top of the page, the fol¬ 
lowing headlines: 


Pennsylvania Railroad System. 

Baltimore & Potomac Railroad. 

Trains from New York , Philadelphia , and Baltimore to Washington. 

And below these headlines appeared and were shown to the court 
and jury the time of arrival and departure of said trains. 

Also from page 375 of same exhibit, under the headline “ Penn¬ 
sylvania Railroad system,” the following headlines and time-table 
were shown to the court and jury : 


Pennsylvania Railroad — Double-track Line to the Sea. 
Express trains between Philadelphia and Atlantic City. 


Lve. Philadelphia. 

Week days. 

Arrive Atlantic 
City. 

Market Street 
wharf. 

Broad St. station 
via Delaware 
Riv. bridge. 

Leave Atlantic 
City. 

Week davs. 

Arr. Philadelphia. 

i 

Broad St. station 
via Delaware 
Riv. bridge. . 

Market Street 
wharf. 


And below this appeared and were shown to the court and jury 
the time of arrival and departure of said trains. 













THE PENNSYLVANIA RaILROAP CO. 


47 


74 And from the same page the following: 

Washington and Atlantic City. 
Through in buffet parlor cars and coaches. 


Saturdays. 

Stations. 


Leave. 

• 

Arrive. 

1.00 p. m. 

.Washington. 

11.45 a. m. 

1.55 “ . 

.Baltimore. 

10.48 “ 

3.18 “ .. 

.Wilmington. 

9.25 “ 

3.55 “ . 

.Chester.. 

9 

5.20 “ . 

.Atlantic City. 

7.30 “ 

Arrive. 

1 / 

Leave. 


On trains from and to Broad Street station via the Delaware River 
bridge an addition- fare of 25 cents is charged. 

Testimony on behalf of the plaintiff was thereupon announced 
closed. The foregoing is substantially all the proceedings and ma¬ 
terial evidence offered on the trial. 

Thereupon counsel for the defendant moved the court to instruct 
the jury to return a verdict for the defendant. 

Which instruction the court granted, and so instructed the jury, 
and at the time of the giving thereof the plaintiff objected, but the 
same was overruled; to which ruling and the giving of said instruc¬ 
tion the plaintiff thereupon excepted, and the said exception was 
allowed and noted on the minutes of the court. 

The jury thereupon returned a verdict for the defendant as di¬ 
rected. 

To the end that all the foregoing may be made of record, I have 
settled, signed, and sealed this hill of exceptions this 29th day of 
September, A. D. 1900, nunc pro tunc, and directed the clerk to file 
the same with the papers in this cause. 

CHAS. C. COLE, J. [seal.] 

0 K 

F. D. McKENNEY. 


October 25,1900. 
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75 Instructions to Clerk for Preparation of Record. 

Filed October 26, 1900. 

t 

In the Supreme Court of the District of Columbia, the 26th Day of 

October, 1900. 

Bichard W. Tyler 
vs. 

The Pennsylvania Bailroad Company. 

The clerk of said court will prepare transcript of record on appeal 
in this cause and include therein the following: 

Amended declaration, filed November 1, 1899; 

Defendant’s pleas thereto and joinder of issue; 

Memorandum of verdict and judgment; 

Memorandum of appeal bond filed; 

Order extending time for filing bill of exceptions to October 1st, 
1900; 

Sept. 29,1900.—Memorandum of submission of bill of exceptions, 
and 

Bill of exceptions. 

FBANKLIN H. MACKEY, 

Attorney for Plaintiff. 


j> At Law. No. 26503. 


76 Supreme Court of the District of Columbia. 

United States op America, \ 

District of Columbia , j ss ’ 


I, John B. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the. foregoing pages, numbered from 1 to 
76, inclusive, to be a. true and correct transcript of the record, as per 
the instructions of counsel herein filed and copy of which is made 
part hereof, in cause No. 26503, at law, wherein Bichard W. Tyler 
is plaintiff and The Pennsylvania Bailroad Company is defendant, 
as the same remains, upon the files and of record in said court. 

In testimony whereof I hereunto subscribe. 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 1st day of November, A. D. 1900. 

JOHN B. YOUNG, Clerk . 

Endorsed on cover: District-of Columbia supreme court. No. 
1029. Bichard W. Tyler appellant, vs. The Pennsylvania Bailroad 
Company. Court of Appeals, District of Columbia. Filed Nov. 5, 
1900. Bobert Willett, clerk. 
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RICHARD AY TYLER, Appellant, 

VS. 

THE. PENNSYLVANIA RAILROAD COMPANY, 

Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The declaration presents the case of the plaintiff in two 
distinct counts. The first count charges that the defendant 
company is a corporation doing business in the District of 
Columbia, and that it was on the 21st of August, 1885, and 
is now operating a system or number of railroads, among 
others the railroads commonly known as the Baltimore and 
Potomac railroad, running between the city of Washing¬ 
ton, in the District of Columbia, and the city of Balti¬ 
more, and also the Philadelphia, Wilmington and Balti- 
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more railroad, running, between the city of Baltimore 
and the city of Philadelphia, and the Camden and At¬ 
lantic railroad, running between the cities of Camden 
and Atlantic City, and carrying on by its servants and 
agents the business of a common carrier of passengers 
for hire over said roads; that by advertisements in the 
Washington newspapers the defendant offered to carry any 
person from Washington to Atlantic City and back again for 
the sum of five dollars; that the plaintiff accepted said offer 
and complied with its terms and took passage to Atlantic 
City; that on his return the conductor of the train over the 
Camden and Atlantic road loudly threatened, before a large 
crowd of passengers, to eject plaintiff from the train; that 
upon the arrival of the train at Camden plaintiff was forci¬ 
bly seized, arrested, and detained by defendant’s agents and 
servants, and was thereby greatly mortified and wounded in 
his feelings and reputation, and was otherwise greatly dam¬ 
aged, in the sum of $20,000. 

The second count charges that defendant was a common 
carrier engaged in running excursions by railway from 
Washington to Atlantic City, and then it follows generally 
the first count. 

To the declaration the defendant, besides the plea of the 
general issue, pleaded specially as hereinafter set forth. 
Issue was joined and the case went to trial. After the giving 
of the testimony for the plaintiff the court, on motion of the 
defendant, took the case from the jury by directing a verdict 
for the defendant, and the case is now here on a bill of ex¬ 
ceptions. 

The assignment of error is the granting of the said in¬ 
struction. 
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ARGUMENT. 

The gravamen of the declaration is that the defendant had 
entered into a contract relation with the plaintiff which cast 
upon the defendant the performance of a duty; that it had 
been negligent in the performance of that duty, and that in 
consequence of such neglect the plaintiff had suffered in¬ 
juries to his person and character which entitle him to dam¬ 
ages from the defendant. The two counts present the double 
aspect in which this liability rests upon the defendant, and 
it is submitted that such liability is fixed by the violation 
of the duty which arose under the relation of passenger 
and carrier, and under that which the carrier owes to all 
persons who are upon the property of the carrier in the pros¬ 
ecution of their lawful business—that is, persons who visit 
railroad stations on business with the carrier or who may 
be there in transit from one carrier to another or who may 
be rightfully there on any business which gives them the 
right to be upon such ; premises. • 

The defendant did not demur to the declaration or to 
either count in it, but to the declaration it tendered three 
distinct issues by its three several pleas—perhaps four—and 
to the second count of said declaration it filed, at a later 
date, four several pleas (Record, p. 6). 

The second plea to the declaration avers that defendant 
was not on the 21st and 24th days of August, 1885, and 
never has been engaged in operating the Baltimore and Po¬ 
tomac Railroad Company, the Philadelphia, Wilmington, 
and Baltimore Railroad Company, and the Camden and 
Atlantic Railroad Company, or any one of them, as in said 
amended declaration alleged. 

The third plea to the declaration avers that defendant was 
not, on the said days, and never has been engaged in the 
business of a common carrier of passengers from the city of 
Washington, in the District of Columbia, to Atlantic City, in 
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the State of New Jersey, as in said amended declaration al¬ 
leged. 

The pleas to the second count in the declaration aver that 
the defendant was not engaged in the running of excursions 
by railway to Atlantic City, in the State of New Jersey, from 
the city of Washington, as in said count alleged, and they 
deny each and every material allegation in the said count, 
as the same is alleged. 

On these pleas the plaintiff joined issue, and thus assumed 
the burden of proving the affirmative of the matters set out 
in them. 

The question here is, not •whether the evidence offered by 
the plaintiff in support of the issues on his part was of suf¬ 
ficient weight to justify or compel a verdict iii his favor, but 
whether the evidence offered by him was of “ such a con¬ 
clusive character as to compel the court, in the exercise of 
a sound judicial discretion, to set aside a verdict returned in 
opposition to it.” 

Phoenix Ins. Co. vs. Poster , 106 U. S., 32. 

The Court of Appeals of the District of Columbia has said, 
in A. vs. W. & G. R. R., 9 Appeals D. of C., page 26 : 

“It is Jhe province of the jury to determine the credi¬ 
bility of the witnesses, and the weight of the evidence under 
proper, directions in respect to the principles of law appli¬ 
cable thereto; and the court is never justified in directing 
a verdict, except in cases where, conceding the credibility of 
the witnesses, and giving full effect to every legitimate in¬ 
ference that may be drawn from their testimony, it is never¬ 
theless plain that the party has not made out a case, sufficient 
in law, to entitle- him to a verdict and judgment thereon.” 

"If there be some evidence bearing upon a particular 
issue in a cause, but it is so meagre as not, in law, to justify 
a verdict in favor of the party producing it, the court is in 
the line.of .duty .when it so declares to. the jury.”. 

Sparf and Hansen vs. United States, 156 U. S., 99. 







In Randall vs. Balto. & Ohio R. R. Go., 109 XL S., 482, the 
court directed the jury to return a verdict for the defendant, 
because the evidence was such that if a verdict should be 
returned for the plaintiff the court would be compelled to 
set it aside. The Supreme Court affirmed the judgment 
below, Mr. Justice Gray saying: 

“ It is settled law of this court, that when the evidence 
given at the trial, with all inferences that the jury could 
justifiably draw from it, is insufficient to support a verdict 
for the plaintiff, so that such verdict, if returned, must be set 
aside,.the court is not bound to submit the case to the jury, 
but may direct a verdict for the defendant.” 

That is, the evidence offered by the plaintiff to maintain 
the issues on his part must be of such a character that if de¬ 
murred to by the defendant judgment on the demurrer 
must be for the defendant. 

It is not enough that the trial judge might be able to say, 
“ If I had been of the jury I should not have concurred in 
the verdict,” for reasonable, intelligent men, and even judges 
themselves, differ as to the probative force of certain facts 
and as to whether the result of all the facts is one thing or 
another; but it is required, to justify a court in directing a 
verdict, that he be able to say the legal effect of all the facts 
that the evidence tends to establish, and of all the just and 
reasonable inferences that may be drawn from them, is such 
that they do not justify or legally permit a verdict for the 
plaintiff. Applying the settled rules to this case, it must be 
shown from the record here, to sustain the ruling of the 
lower court in directing a verdict for the defendant, that the 
legal effect of all the facts which the plaintiff’s evidence 
tended to establish, and the reasonable inferences to "be 
drawn from them, would not, in law, have entitled the plain¬ 
tiff to a verdict. 

The evidence tended, as will he seen, clearly, and directly 
to establish— 
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1. A contract between the plaintiff and the defendant that 
the defendant, as a common carrier of passengers, would 
carry the plaintiff as a passenger to Atlantic City from Wash¬ 
ington city by “ a continuous passage ” and return, and that 
plaintiff was entitled, in virtue of that contract, to protec¬ 
tion against the misconduct or negligence of the carrier’s 
servants. 

2. That plaintiff, while in the enjoyment of the rights 
secured to him by such contract, was wantonly assaulted by 
the servants of defendant while they were engaged in the 
performance of the contract on his part. 

3. That defendant had not only bound itself by the ex¬ 
press contract with defendant safely to carry him, but that, 
in addition, defendant was at the time of the assault actuallv 
operating the line of road whereon the assault was com¬ 
mitted. 

4. That, independent of the foregoing, plaintiff had been 
wantonly assaulted by the servants of defendant Miile en¬ 
gaged in its service and wearing its signs and tokens and 
clothed with power and authority by it, in the exercise of 
which power and authority the assault was committed. 

Now, whatever might be said as to the weight of this 

evidence, whether or not it was sufficient to justify a jury 

in believing it and attaching to it the weight necessary to a 

verdict, it cannot be denied that if the facts which it tended 
* 

to prove were in the opinion of the jury well proven, the 
evidence would, as matter of law, support the verdict. 

Stripped of all technical and merely formal phrase, the 
plaintiff’s case, as he presents it, is that while traveling from 
Atlantic City to Washington he was assaulted by the serv¬ 
ants of the defendant, and suffered injuries for which he 
here claims damages; that the servants of defendant, when 



\ 







they committed this assault, were acting within the scope of 
the authority conferred upon them for the discharge of the 
duties confided to them; that whether they were servants, in 
the permanent or the temporary and occasional employ of 
the defendant is a matter of indifference so far as defendant’s 
liability is concerned; that the defendant had undertaken 
by express contract to cany plaintiff from Washington city 
to Atlantic City and return, and to protect and shield him 
from such assaults as were inflicted upon him. 

The relation between the plaintiff and the defend¬ 
ant WAS THAT OF PASSENGER AND COMMON CARRIER. 


The plaintiff saw in the Evening Star, a newspaper pub¬ 
lished in Washington city, the advertisements that the Penn¬ 
sylvania Railroad Company would run select excursions to 
Atlantic City at the rate of five dollars for the round trip. 
He was induced by these advertisements to purchase a 
ticket at the Baltimore and Potomac station, Sixth and B 
streets, Washington, the place from which the advertisements 
stated the excursion would leave the city, and he went to 
Atlantic '"City, and on his return trip was subjected to the 
assaults of which he complains (Record, pp. 9,13,15, 39). 

These advertisements, making the proposition to the public 
to carry them on these excursions and return, were inserted 
in the newspaper by the Pennsylvania Railroad Company, 
through its agents, and were paid for by that company 
(Record, p. 24). 

The offer so made by the defendant company was ac¬ 
cepted by the plaintiff, and thus the contract between these 
parties was closed. • . , 

In Denton vs. Great Northern Railroad , 5 Ellis & Black¬ 
burn, 860; S. C., 85 Eng.C. L. Rep., p. 860, the defendant 
company published a time-table, in which it was s sated. that 
its trains leaving at a certain hour connected^ with the trains 
of another road which intersected its line.' After the time- 
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table was printed, but before it was published/the intersect¬ 
ing train was discontinued with the knowledge of the defend¬ 
ant. The plaintiff, relying on the published statement, took the 
train of defendant, and suffered delay, and sued for damages. 

It was held that the plaintiff was entitled to recover dam¬ 
ages. Lord Campbell, 0. J., said: 

u It seems to me that if the company promised to give 
tickets for a tram running at a particular hour to a particu¬ 
lar place, to any one who would come to the station and 
tender the price of the ticket, it is a good contract with any 
one who so comes. I take it to be clear that the issuing the 
time-table in this way amounts in fact to such a promise. 
Any one who read them would so understand them. Then 
it is a good contract in law. The consideration is one which 
is a prejudice to the person who makes his arrangements 
with a view to the fulfilment of the contract, and comes to 
the station on the faith of it.” 

“A public advertisement of the times when their trains 
run, enters into the contract and forms part of it. It is an 
offer which when publicly made cannot be retracted.” 

Sears vs. Eastern Railroad , 14 Allen, 433. 

c< The ticket does not contain all the contract, the rest of it 
is in what the railroad company advertises.” 

Gordon vs. R. R. Co., 52 N. H., 596-599. 

Quinby vs. Vanderbilt, 17 N. Y., 306. 

Rawson vs. Penn. R. R. Co., 48 N. Y., 217. 

Wood on Railroads, vol. 2, sec. 312. 

The ticket issued to the plaintiff at the Baltimore and 
Potomac station does , not on its face purport to have been 
issued by the Pennsylvania Railroad Company, but by the 
Baltimore and Potomac Railroad Company. It was marked 
“ Special excursion ticket,” and provided on its face for a 
continuous passage from Washington to Atlantic City and 
return. 

This ticket carried the plaintiff .over the lines of the Balti- " 
more and Potomac Railroad Company, the Philadelphia, 
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Wilmington and Baltimore Railroad Company, and the 
Camden and Atlantic Railroad Company, and yet there are 
no coupons attached to it for the two latter roads, but it is a 
solid ticket, carrying the passenger from Washington city to 
Atlantic City over all three roads (Record, p. 41. See 
ticket). 

It purports to grant “ a continuous passage ” between the 
two terminal points of Washington and Atlantic City. 

This the Baltimore and Potomac Company could not do, 
and did not undertake to do.. The advertisement making 
the offer, which the plaintiff, here accepted, stated that— 

“On Friday, the 10th inst., the Pennsylvania Railroad 
Company will run a select excursion to Cape May and Atlan¬ 
tic City at the very low rat$ of $5.00 for the round trip ” 
(Record, p. 39). 

It was the defendant, then, that “ held itself out ” to the 
public as the responsible conductor and author of this ex¬ 
cursion. 

In Chesapeake & Ohio R. R. Co. vs. Howard , 178 U. S., 161, 
the Supreme Court said: 

“ If the Virginia company did in fact thus hold itself put 
as a carrier of passengers between the two cities without 
change of cars and by a solid train the inference that such 
train was its own and that the servants in charge thereof 
were its servants might be based upon that fact together 
with the other evidence in the case, and such inference would 
be for the jury.” 

And should it be objected that the Pennsylvania Company 
could not, within its powers as a corporation of the State of 
Pennsylvania, enter into such a contract as is here contended, 
then we reply in the language of the case last cited, p. 160 : 

“ If the agents and servants of a corporation commit a 
wrong in the course of their employment and while in the 
performance of an agreement of the corporation which is 
ultra vires , the company is liable for the wrong thus com¬ 
mitted notwithstanding the illegality of the agreement.” 

2 
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But the Pennsylvania Company acted within its lawful 
powers in making this contract with the plaintiff, because 
that company was, at the time of this transaction, actually 
itself operating the Camden and Atlantic railway, whereon 
the assault was made. 

The Thirty-ninth Annual Report of the Board of Directors 
of the Pennsylvania Railroad Company to the stockholders, 
presented at a meeting held March 9,1886, discloses the 
“ physical and financial condition of the lines embraced in 
your system,” and states to the stockholders that— 

“ The statements immediately following show the results 
on the three divisions operated by the company east of Pitts¬ 
burg and Erie, viz: 

“ 1st. The Pennsylvania Railroad division. 

“ 2d. The United Railroads of New Jeo'sey division, &c. 

“ 3d. The Philadelphia and Erie Railroad division ” 
(Record, pages 42, 43,18). 

So it appears from this report that not only financially, 
but physically, the Pennsylvania Company \tas actually 
operating the United Railroads of New Jersey, of which, it 
appears, the Camden and Atlantic was a part. 

Further, Mr. James R. Wood, a very reluctant and un¬ 
willing witness for the plaintiffs, was- called by them and 
proved that he w*as at the period referred to and still was 
the general passenger agent of the Pennsylvania Company. 
He was asked the question: “Were not the roads in here 
operated by the Pennsylvania railroad? Answer. Yqs” 
(Record, p. 19). 

He was shown copies of “ Appleton’s National Railway 
and Steam Navigation Guide ” and “ Travellers’ Official Guide 
of the Railway and Steam Navigation Lines in the United 
States and Canada ” (Record, pp. 17, 18, 46), wherein the 
Pennsylvania Company appears to be operating the lines 
between Washington and Atlantic City,. and the witness 
proved that he had furnished the information contained in 
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those publications as to the Pennsylvania Company (Record, 

p. 18). 

Counsel for the defendant takes this witness and expressly 
declares that he makes him his witness (Record, p. 22), and 
then counsel for plaintiff asks the witness: 

“Do you mean to say, Mr. Wood, that in the year 1885 
the Philadelphia, Wilmington and Baltimore railroad, the 
Baltimore and Potomac railroad, and the Camden and At¬ 
lantic railroad did not constitute part of the Pennsylvania 
Railroad system ? 

“Answer. I do not know of any such thing as the Pennsyl¬ 
vania Railroad system ” (Record, p. 22). 

Yet but a short while before this witness, when asked if 
these special excursion tickets were not all furnished b v the 
Pennsylvania Railroad Company, had replied: 

“I will answer that question in this way: We furnish the 
offices in Washington with railroad tickets just the same as 
we furnish any other railroad offices of our system , but 
whether we furnished those tickets or any particular ticket 
that would be impossible for me to say now ” (Record, p. 16). 

Surely it should be left to a jury and not for a court to 
determine, from the entire context of this man’s testimony, 
what pa'rt of his evidence should be accepted and relied on 
and what part rejected. 

It is said that the evidence of the witnesses Wood and 
Dayton tended to prove nothing, because in their cross-ex¬ 
amination they contradicted the statements made by them 
in their examination-in-chief, but it is submitted that their 
* evidence and what it proved was for the jury and not the 
court. 

“ In whatever form a conflict of testimony arises it belongs 
to the jury to determine what testimony is deserving of 
credit. So the jury are to judge as to whether a witness has 
been impeached, after considering all the evidence, including 
conflicting statements made by him” (Jones on Evidence, § 904, 
ana cases cited.) 
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“A party is not bound by all the statements of a witness 
called by him, if adverse, even though no other witnesses 
are called to contradict him; the party may rely on part of 
such testimony , although in other parts the witness denies 
the facts sought to be proved ” (Jones on Eve., § 860; Becker 
v. Kock, 104 N. Y., 394). 

“ It is hard to see why the plaintiffs should not have been 
allowed to go to the jury upon the whole of their case, letters, 
documents, and explanation, and why they should not have 
been allowed to ask the jury to believe the documents and 
letters and reject the explanation as in their judgment un¬ 
true. To say that creditability is a part of the moral char¬ 
acter and indivisible is to run counter to the well-established 
rule as to adverse witnesses whose testimony you may ask a 
jury to believe in part and to disbelieve the residue ” (Peckham, 
J., in Becker vs. Kock, supra). 

It cannot be said that this evidence, taken altogether or 
taken separately, is so conclusively in favor of the defendant 
or else so meager and uncertain as to compel a court to de¬ 
cline submitting it to a jury to determine whether or not it 
is sufficient to show that the plaintiff was a passenger under 
a contract with the defendant as a carrier, and thus entitled 
to all the protection which that relation affords. 

In Pennsylvania Railroad Company vs. Jones, 155 U. S., 
333, it was sought to hold that company liable in damages 
for injuries suffered by the plaintiff while in the perform¬ 
ance, of his duties as a railway postal clerk on the mail 
route between Washington and Charlotte, North Carolina. 
The injury resulted from a collision which occurred on the 
tracks of the Alexandria and Washington railroad, between 
the cities of Alexandria and Washington. The court, in its 
opinion (p. 338), said : 

“ It is conceded—or sufficiently appears in the evidence, 
that the running and management of the road of the Alex¬ 
andria & Washington It. It. were not within the scope of 
the ordinary powers of the Pennsylvania R. R. as a corpora¬ 
tion of the State of Pennsylvania. To render the latter com¬ 
pany responsible for what might take place on a railroad in 
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another State, some contract or arrangement to that effect 
must be made to appear. * * * There was no attempt to 

show any such contractor agreement between the plaintiff and 
the Penn. R. R. Go. The liability of the latter is sought to 
be found in an alleged existing agreement between that com¬ 
pany and the other companies defendant, whereby the said 
companies were ‘jointly interested in the running and man¬ 
agement of said railroads/ ” 

To sustain this contention the plaintiffs appear to have 
relied on certain annual reports which contained the state¬ 
ment : 

“ The board herewith submit their report for 1884, with 
such data relating to the lines controlled by your company 
as will give a clear idea of their physical and financial con¬ 
dition.” 

And in another report, which referred to the lines em¬ 
braced in “ your system,” etc., they also relied on certain 
newspaper advertisements which “called attention of the 
traveling public to the great Pennsylvania route to the 
Northwest and the Southwest.” 

But, as is manifest, that case differed from this in at least 
two essential features. Here there was an “ attempt to show 
a contract or agreement between the plaintiff and the Penn¬ 
sylvania Railroad Company,” and, we think, an attempt 
that was altogether successful, so far as the sufficiency of the 
proof went, and here, too, there was no effort to show that 
the Pennsylvania Company merely “ controlled ” the other 
companies by holding a majority of their capital stock, but 
there was direct and unimpeachable evidence offered to show 
that the Pennsylvania Company actually operated the line of 
the Camden and Atlantic Company. But it was not necessary 
to show that the Pennsylvania Company had permanent or 
complete control over the Camden and Atlantic, but only that 
on this particular occasion it did operate that train. In- the 
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case of Howard vs. The Chesapeake & Ohio Co ., mpra, p. 166, 
the Supreme Court said : 

“ We do not suppose it was necessary in order to hold the 
Virginia company liable that it should have had the com¬ 
plete control and management of the road of the Kentucky 
corporation. If it had the control, and management of that 
train it would have been sufficient, even though the Ken¬ 
tucky or the Connecticut company managed and controlled 
other and local trains over the road of the Kentucky com¬ 
pany.” 

The relation op carrier and passenger cast upon 

THE CARRIER THE BURDEN OF PROTECTING THE PASSENGER 
PROM THE ASSAULTS OF HIS SERVANTS, AND THE CARRIER 
WAS NEGLIGENT IN THE DUTY IMPOSED, AND SO IS LIABLE. 

In Steamboat Company vs. Brockett, 121 U. S., 625, Mr. Justice 
Harlan, speaking for the court, referring to the contract be¬ 
tween carrier and passenger, said : 

“ The plaintiff was entitled, in virtue of that contract, to 
protection against the misconduct or negligence of the carrier’s 
servants. Their misconduct or negligence while transacting 
the company’s business, and when acting within the general 
scope of their employment, is, of necessity to be imputed to 
the corporation, which constituted them agents for the per¬ 
formance of its contract with the passenger. * * * A 

common carrier is bound as far as practicable to protect its 
passengers, while being conveyed, from violence committed 
by strangers and co-passengers, and undertakes absolutely to 
protect them against the misconduct of its own servants en¬ 
gaged in executing the contract.” 

Cooley on Torts, page 645, says, citing many cases in sup¬ 
port: 

“ The carrier is also under obligations to use the utmost 
care and diligence in providing safe, suitable and sufficient 
vehicles for the conveyance of his passengers, to carry the 
passenger therein to the end of his route, to protect him 
against assaults and other ill treatment by those employed 
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by or under the carrier’s control while on the way, 
and when the journey is completed, to afford the passengers 
reasonable opportunity to leave the cars with safety.” 


Even though the plaintiff had not been a passenger, 

YET THE DEFENDANT WOULD BE LIABLE UNDER THE FACTS. 

We assume the relation of carrier and passengertto have 
been established by the proofs offered in the trial below and 
here in the record, but suppose that such relation did not 
exist, but that plaintiff was a stranger on the premises of the 
defendant, but about his lawful business, and the assault 
here complained of was inflicted by defendant’s servants, yet 
would the right of recovery be none the less clear and di¬ 
rect. 

“ The master who puts the servant in a place of trust or 
responsibility, or commits to him the management of his 
business or care of his property, is justly held responsible 
when the servant, through lack of judgment or discretion, 
or from infirmity of temper, or under the influence of passion 
s aroused by the circumstances and the occasion, goes beyond 
the strict "line of his duty or authority, and inflicts an un¬ 
justifiable injury upon another.” 

Cooley on Torts, 538. 

Now, the evidence as to the injury inflicted upon the 
plaintiff is uncontradicted, all the circumstances are minutely 
detailed by Captain Tyler in his testimony, and there was 
none to dispute his statement. 

He held his ticket and tendered it to the conductor of the 
train from Atlantic City to Camden. That conductor with 
great violence of manner threatened to put him off the train 
because the ticket had not been stamped’ at Atlantic City. 
When advised that that would not be allowed he threatened 
to have Captain Tyler arrested when' the train reached 
Camden, saying: “ T will telegraph to Camden and have, 
you arrested there ” (Record, p. 10). He stepped the train, 
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and, witness supposed, telegraphed to Camden as he had 
threatened. The witness said in that connection : 

“As the train came into Camden I was very anxious to 
make the connection home, because it was a matter of great 
importance that I should get home. I had some operations 
where money was due, and it was necessary for me to be 
home. Well, I got down on the steps of the car as it ran in, 
in order^hat I might escape and catch the ferry-boat. The 
conductor was one or two coaches ahead of me, and I saw 
him and I saw these officers also. I tried to run by and get 
through to the ferry-boat, but as I was moving rapidly they 
seized me and grabbed me back and threw me around, and 
the 3 r hit my stump which was very tender. (The captain is 
on the retired list of the army, and lost his arm in battle 
during the war.) The nerves in it in a certain place are 
very tender, and always have been, and I thought I was 
handled very roughly. They said I would have to stay. 
I said, £ What’s the matter ?’ and the officer said, “ You have 
not paid your fare.’ I said, * Yes, I have.’” 


Thes^ officers are proved to have had on the uniform of 
the Pennsylvania Railroad Company (Record, pp. 10,36, 37, 
33). 

Mr. Dayton, who was at the time general superintendent 
of the'Camden and Atlantic railroad, testified that the plain¬ 
tiff had been brought before him by the officers who ar¬ 
rested him and the conductor who had caused his arrest, 
and after hearing the cause of the arrest he had stated to 
the conductor that he had no right to require of the plain¬ 
tiff that his ticket should have been stamped at Atlantic 
City, and he directed the discharge of the plaintiff from cus¬ 
tody; but the injury had then been done. 

This witness, like Mr. Wood, the general passenger agent 
of the Pennsylvania Railroad Company, was one whom the 
plaintiff was obliged to call in his behalf, because he had, 
in his official capacity, acquired a knowledge of facts which 
it was necessary for the plaintiff to prove, and which he 
could not prove by any other witness. He was deeply in- 
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terested, as an employe or officer of the road, in shielding it 
from liability. His decided bias becomes apparent from his 
examination. He was asked by counsel for plaintiff (Record, 
p. 33): 

“ These special officers, whom were they employes of? 

“Answer. Mr. Beith was an employe, I am quite certain, of 
the United Railroad of New Jersey, of which the Amboy 
division is part, and Mr. Ayres was either an employe of that 
division or of the West Jersey railroad. 

“ Question. Now, Mr. Dayton, I want to be perfectly frank 
with you and I desire you to be perfectly frank with me. 
Did you^not state to me a short time ago that these men who 
arrested this gentleman, the plaintiff in this action, were 
employes of the Pennsylvania railroad ? 

“Answer. Well, I called the United Railroads division a 
part of the Pennsylvania railroad. Since then I have re¬ 
flected about it, and I would not be willing to swear posi¬ 
tively that either one was an employe of that road, for the 
reason that the West Jersey railroad had few employes in 
the station; the Camden and Atlantic railroad had none 
there. Whether Ayres was an employe of the West Jersey 
railroad or of the United Railroads of New Jersey I cannot 
state, but neither of those men was an employ^ of the 
Camden and Amboy railroad.” 

Later on this witness said that he could not say whether 
either of the men was an employe of the Pennsylvania 
railroad. 

The plaintiff had proven clearly and with great minute¬ 
ness of detail all the circumstances attending his relations 
to the defendant, and especially those which characterized 
the manner and extent of the assault committed upon him 
by the servants of the defendant. He had stated (Record, 
p. 10) that when he was arrested by the two. officers and 
taken before the superintendent, Mr. Dayton, the conductor 
who had threatened to have him arrested and the two 
officers who had arrested him were present, “and they had 
the marks of the Pennsylvania Railroad Company on their 
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uniforms. I suppose they were officers of the company.” 
He said they had P. R. R. on their uniforms. 

Now, here was evidence certainly tending to prove that 
the assault had been made by the servants of the defendant; 
yet neither the conductor who had ordered the arrest nor 
the uniformed officers who made that arrest were called by 
the defendant to rebut or in anywise impeach the correct¬ 
ness of plaintiff’s testimony. Their absence—they being not 
only eyewitnesses, but the actors themselves—was of itself 
a circumstance which should have been submitted to a jury, 
in connection with the other evidence, to determine whether 
or not it did not tend to show the liability of defendant. 

The defendant called no witnesses. It took the bold 
ground that, whatever the fact might be as to its being the 
actual responsible party for the assault complained of, it was 
beyond the power of the plaintiff to prove that fact, and to 
all else it was indifferent. 

But the question on this appeal is whether there was 
enough presented before the court to make it its duty to sub¬ 
mit the case to the jury. The case involved not merely the 
facts directly proved by the testimony, but all other facts 
which the jury might by reasonable inferences deduce from 
the facts proved. Among the inferences which are regarded 
as reasonable are those drawn from the conduct of the par¬ 
ties, and of these is the inference drawn from the failure to 
produce the best evidence. 

The defendant called no witnesses, but, having its own 
servants on the witness stand, called, of necessity, by the 
plaintiff—among them Mr. Wood, its general passenger 
agent—made this witness his own witness and assumed re¬ 
sponsibility for anything brought out by him in the exami¬ 
nation not responsive to the examination-in-chief (Record, 
p. 22). The defendant did then offer evidence in its own 
behalf. It did not offer, but it withheld the best evidence— 
i. e, } that of the conductor and the two officers. In Union Pa - 
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dfic Railroad Co. vs. Botsford, 141 U. S., 255, plaintiff sued 
the company for injuries received while a passenger, but she 
refused to exhibit her wounds. The court said: 

“ If he unreasonably refuses to show her injuries, when asked 
to do so, that fact may be considered by the jury as bearing 
on his good faith, as in any other case of a party declining 
to produce the best evidence in his power ” (Clifton vs. United 
States, 4 How., 242). 

* 

Mr. Dayton testified (page 37) that the special officers 
who arrested plaintiff: “As employes of the Amboy station, 
they had the letters P. R. R. upon the buttons of their uni¬ 
forms,” and, further, that those letters stood for “ Pennsyl¬ 
vania Railroad ” 

Surely it was incumbent on this defendant at least to offer 
some explanation as to why men who committed such 
wanton and violent assaults as these men committed on this 
plaintiff should be permitted by it to do so under the ap¬ 
parent authority of its “ image and superscription,” wearing 
its uniform and buttons, holding themselves out to the world 
to be its servants; exercising authority which was recog¬ 
nized and respected only because of the uniform and the 
buttons, which apparently sanctioned it. 

Were not these facts which properly should have been 
submitted to the jury ? Were they matters for the consid¬ 
eration of the court? 

“ It is for the judge to say whether any facts have been 
established by sufficient evidence from, which negligence 
can be reasonably and legitimately inferred; and it is for 
the jury to say whether from those facts, when submitted tb 
them, neglegence ought to be inferred ” (Randall vs. Balt. & 
0. R, R, 109 U. S., p. 482). 

* Can any rational doubt be suggested as to whether the 
evidence offered by the plaintiff here establishes the fact of 
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negligence upon the carrier? That evidence is not contro¬ 
verted at all. The defense of this defendant is that it was 
not the carrier who was guilty of the negligence complained 
of; that the plaintiff has sued the wrong carrier. 

That was really the question decided by the court in di¬ 
recting the jury to return their verdict for the defetidant. 

The question of negligence was not adverted to by the court. 
* 

There can be no serious question but that the Pennsyl¬ 
vania Railroad Company was at the time of this injury and 
is today operating and absolutely “ running the lines of 
railway between Washington and Atlantic City.” Its official 
reports, its time-tables, its advertised solicitations for busi¬ 
ness ; its signs and tokens, emblazoned on all those who, as 
servants, transact its business; its display of wealth and power 
at all the large stations along these lines; its general reputa¬ 
tion, formed from its evety-day business transactions in the 
world—all these and more are indicia of conclusive effect as 
to the true and real status of this company. But its methods 
of book-keeping, the mere mechanical and economic contriv¬ 
ances which prudence and experience have suggested to it for 
veiling its features and concealing its identity—these are re¬ 
lied on as affording a panoply beyond which judicial scrutiny 
may not press and which the law is powerless to tear away. 
But these are ineffective for the purpose. It has solemnly 
declared, in its annual report to its stockholders, that it did 
operate the United Railroads of New Jersey division. It 
lias admitted it through the mouth of its general passenger 
agent. ’ It did by its published advertisements in the Even¬ 
ing Star that the “ Pennsylvania Railroad Co. will run a 
select excursion to Atlantic City ” It made its offer to the 
public to carry them there and return for five dollars. The 
plaintiff here accepted that offer and complied with its terms 
on his part. It “ held itself out ” in every form through 
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which such a person can express itself to be the character 
it is charged in this declaration to be. It derived all the 
benefit which such a disclosure of itself could gain for it, 
and it will not now be permitted to deny itself and enact the 
parts of Dr. -Jekyll and Mr. Hyde in the very presence of 
the court. 

Holmes Conrad, 

Franklin H. Mackey, 

Attorneys for Appellants . 
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Mo. 1029. 


RICHARD W. TYLER, Appellant, 

vs. 

THE PENNSYLVANIA RAILROAD COMPANY. 


BRIEF FOR APPELLEE. 


This is an appeal from a judgment of the supreme court 
of the District of Columbia in an action to recover damages 
for injuries to the feelings and reputation of the plaintiff 
below, which he claims to have sustained while a passenger 
upon a railroad train alleged to have been controlled and 
operated by the defendant railroad company. 

ARGUMENT. 

This action has been pending for many years. The origi¬ 
nal declaration in the case was filed on the 20th day of No- 
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vember, 1885, and was subsequently amended a number of 
times. The cause finally came to trial in June, 1900, before 
Mr. Justice Cole and a jury, upon the amended declaration 
filed November 1,1899, and resulted in a verdict for the 
defendant by the direction of the court. 

The amended declaration upon which the case was tried 
(2, 3, and 4) contains two counts. In the first count the 
plaintiff alleges (a) that the defendant, The Pennsylvania 
Eailroad Company, on the 1st day of August, 1885, “ was 
then and now is operating a number or system of rail¬ 
roads; among others, the railroad commonly known as 
the Baltimore and Potomac railroad, running between 
the city of Washington, in the District of Columbia, and 
the city of Baltimore, in the State of Maryland, and also 
the railroad commonly known as the Philadelphia,Wilming¬ 
ton and Baltimore railroad, running between the said city of 
Baltimore and the city of Philadelphia, in the State of Penn¬ 
sylvania; also the railroad commonly known as the Camden 
and Atlantic railroad, running between the cities of Camden 
and Atlantic City, in the State of New Jersey, and carrying 
on by its servants and agents the business of a common car¬ 
rier of passengers for hire over said roads, to wit, from the 
said city of Washington to the said Atlantic City; ” (6) that said 
defendant by published notices and advertisements offered 
to carry any person from the city of Washington to Atlantic 
City and return for the sum of $5; (c) that in response to and 
acceptance of said offer the plaintiff paid to the agent of the 
defendant said sum of money, and received from it a special 
excursion or round-trip ticket, which entitled him to be car¬ 
ried from Washington to Atlantic City and return; (< d ) that, 
he embarked upon a train of cars operated by the defendant 
or its agents, and was carried from Washington to Atlantic 
City; (e) that on August 24 following, desiring to avail him¬ 
self of the return portion of said ticket, he embarked at Atlan¬ 
tic City upon one of the return trains of the Camden and 
Atlantic railroad operated by the defendant or its agents , and 
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upon which he was lawfully entitled to ride, and tendered 
the conductor of said train said return ticket; that the con¬ 
ductor refused to accept the same and demanded the pay¬ 
ment of fare; that the plaintiff refused to pay the fare de¬ 
manded, and upon the arrival of said train at Camden “ he 
was wrongfully, forcibly, and in reckless disregard of his 
rights, etc., seized, arrested, and forcibly detained by the de¬ 
fendant’s agents and, servants ,” whereby he was “ greatly mor¬ 
tified and wounded in his feelings and reputation.” 

The second count of said amended declaration is substan¬ 
tially the same as the first, except that it alleges that at the 
time referred to the defendant “was a corporation doing 
business in the District of Columbia, and was engaged in 
running excursions by railway to Atlantic City, in the State 
of New Jersey, from the city of Washington, in the District 
of Columbia.” 

To each of these counts of said amended declaration the 
defendant pleaded the general issue and the statute of 
limitations, and, in addition, filed certain special pleas, in 
which it set up that it was not engaged in operating the rail¬ 
roads mentioned or any of them; that at the time in ques¬ 
tion it was not and never had been a common carrier of 
passengers from Washington to Atlantic City, and that it 
w T as not engaged in running excursions by railway from 
Washington to Atlantic City. 

To sustain the issues raised by the pleadings, the plaintiff 
was bound to prove : 

1. A contract of carriage with the Pennsylvania Railroad 
Company for a continuous passage from Washington, D. C., 
to Atlantic City and return. 

2. That the Pennsylvania Railroad Company on the 21st 
and 24th of August, 1885, was operating , among others, the 
Baltimore and Potomac and the Camden and Atlantic Rail¬ 
road Companies. 
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3. Or that it was running through excursions trains from 
Washington to Atlantic City and had contracted to carry 
the plaintiff on one of such trains, and that he was being 
carried on such a train at the time of the origination of the 
grievances complained of. 

4. That he had complied with the conditions of his ticket 
or contract of carriage, and at the time he tendered the same 
to the conductor of the Camden and Atlantic railroad said 
ticket was good for such return passage over said Camden 
and Atlantic railroad. 

5. That the officers "who caused his arrest and detention 
w r ere not only the agents of, but, at the time in question, 
were acting for the defendant, The Pennsylvania Railroad 
Company. 

A careful inspection of the record presented to this court 
on appeal will show that the plaintiff wholly failed to prove 
the allegations of his declaration in any of the respects men¬ 
tioned. The plaintiff attempted to establish the connection 
of the Pennsylvania Railroad Company with the transac¬ 
tions complained of by the following evidence: 

1. Advertisements of special excursions to Atlantic City 
via the “Pennsylvania system ,” published in the Evening Star 
newspaper previous to August 21,1885. 

2. By producing a railroad ticket which he testified he 
had purchased at the Sixth Street depot, in the city of Wash¬ 
ington, D. C., which he “ supposed was the station of the 
Pennsylvania railroad.” 

3. By showing that the general passenger agent of the 
Pennsylvania Railroad Company was also the general pas¬ 
senger agent of the Baltimore and Potomac and Camden and 
Atlantic Railroad Companies and had his office in the office 
building of said Pennsylvania Railroad Company. 
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4. By giving in evidence certain schedules of through 
trains from Washington to Atlantic City, published in the 
“ Travellers’ Official Guide,” under the heading “ Pennsyl¬ 
vania Railroad System.” 

5. By offering certain extracts from the thirty-ninth an¬ 
nual report of the board of directors of the Pennsylvania 
Railroad Company to its stockholders for the year 1885, for 
the purpose of showing that the Pennsylvania R. R. Company 
owned, controlled, and operated the Baltimore and Potomac 
and the Camden and Atlantic railroad companies. 

6. By evidence tending to show that the special officers 
who arrested the plaintiff had the letters “ P. R. R.” upon 
the buttons of their uniforms and were employes of the 
defendant company. 

Evidence Contained in Advertisements. 

In order to establish the allegations of his declaration 
and to show that he had been induced to go to Atlantic 
City upon the occasion in question by the published adver¬ 
tisements of the Pennsylvania Railroad Company, the plain¬ 
tiff produced three advertisements which he testified he 
had clipped from the Evening Star upon his return to 
Washington after the occurrence complained of and after 
he had made up his mind that he would bring a suit against 
that company (15). He was unable, however, to say that 
any one of the advertisements so produced had induced him 
to go to Atlantic City, and on cross-examination was finally 
forced to admit that none of them related to this particular 
excursion (15). 

The advertisements so offered in evidence are marked* as 
Exhibits Nos. 1, 3, and 4 (39, 40). The first one says that 
“on Friday, the 10th instant, the Pennsylvania Railroad Com¬ 
pany will run a select excursion to Cape May and Atlantic 
City at the very low rate of $5 for the round trip.” 
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In the brief of counsel for the appellant (p. 9) it is stated 
that this is the “ advertisement making the offer which the 
plaintiff accepted.” This statement is erroneous and there 
is no evidence in the recor&To^sustain it. This advertise¬ 
ment is for an excursion on ^ iag fi af 10, whereas the plaintiff 
did not leave for Atlantic City until August 21. 

The second advertisement is headed simply “ Excursion 
to the seashore.” * * * “ The fourth of these series of 

popular excursions is announced for Saturday, the 21st in¬ 
stant. * * * Round trip tickets to either Cape May or 

Atlantic City will be sold for the special train leaving Wash¬ 
ington at 10 p. m. at the rate of $2. * * * The sale of 

excursion tickets good for five days at the rate of $5 will 
be continued for the 11 a. m. train Friday” (40). 

It will be observed that in this latter advertisement two 
classes of excursions are mentioned—one leaving Washing¬ 
ton on Friday, the other on Saturday—and that there is 
nothing to indicate the railroad ]company under whose au¬ 
spices said excursions are to be conducted. 

The third and last advertisement reads: 

“ Cape May and Atlantic City excursions. * * * The 

low-rate excursions inaugurated by the railroad company 
for the benefit of Washington and Baltimore people cannot 
be otherwise than popular.. Many Washingtonians availed 
themselves of the low rates on the trip last Friday. These 
excursions are particularly of benefit to those who are 
unable to make a lengthy trip on account of business. The 
next date for these select excursions is Friday, the 17th 
instant. Tickets are only $5 from Washington to eithei* 
Cape May or Atlantic City * * * ” (40). 

The plaintiff then produced Mr. Herron, who testified that 
he' was cashier of the Evening Star Newspaper Company 
in 1885; that the Pennsylvania Railroad Company during 
the summer of 1885 published a great many advertisements 
in the Star. Upon being shown the advertisements pro¬ 
duced by the plaintiff, said witness testified as follows: 
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“ Q. You are not able to say, of course, as to any one of 
these or of any other specific advertisements; you are able 
to say, however, that advertisements of the class indicated 
by these to which your attention has been called were in¬ 
serted and paid for by the Pennsylvania Railroad Company 
in 1885? 

“A. Yes, sir.” 

Upon being interrogated by the court, said witness testified 
that the Pennsylvania Railroad Company had an account 
with their office in 1885, and that this account was paid or 
settled either by voucher or by transportation over the rail¬ 
road (26). 

Upon cross-examination, the positive statement of this wit¬ 
ness in his direct examination was completely shattered. He 
testified that all they knew at their office was the Pennsyl¬ 
vania railroad (27). When asked whether he had ever seen 
the words “ Pennsylvania Railroad Company ” on a voucher 
sent them in payment for advertising, he replied, “ I cannot 
answer that question; I cannot answer whether I ever did 
or not” (27). He further testified that he was not sure that 
the bills were not paid by vouchers from the P. W. & B. 
R. R. Co. (27), and that in 1885 they had no account on their 
books with either the P. W. & B. or the B. & P. Railroad 
Companies (27). 

The attention of the witness was then directed to the evi¬ 
dence contained in the transcript of record in general term 
in the case of Crawshaw vs. Pennsylvania Railroad Com¬ 
pany, being action at law No. 26714, in the supreme court of 
the District of Columbia, wherein it appeared that during 
the months of July and August, 1885, a number of special 
excursions were advertised to leave “ the Baltimore and Po¬ 
tomac depot ” or “ the Sixth Street station ” (28). He was 
asked to state from the account book before him to whom 
these advertisements had been charged, and he replied “ to 
the Pennsylvania Railroad Company.” His attention was 
then called to the fact that it appeared from copies of 
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vouchers given in evidence in the Crawshaw case that the 
advertisements mentioned, which he stated had been charged 
upon the hooks of the Star Company to the Pennsylvania 
railroad, had been actually paid for by vouchers from the West 
Jersey and P., W. & B. Railroad Companies, and duly re¬ 
ceipted by the officers of the Star Company (80, 31). The 
witness was then asked: 

“ Q. Now, in view of that, tending to show that for these 
special excursions advertised in your paper, the Evening 
Star, during the month of July, 1885, the Star Company re¬ 
ceived payment, the total amount being made up by the 
vouchers of the three railroads, namely, the P., W. & B., the 
West Jersey and the B. & P., I ask you whether you are 
still of the same impression as you were on direct examina¬ 
tion, viz., that the Pennsylvania Railroad Company as such, 
by its vouchers, paid for all these bills ? 

“ Mr. McKenney : I ask him if that shakes his first im¬ 
pression, that is all. 

“A. Well, if you put it in that light, it does ” (31). 

It thus appears that the evidence in reference to advertise¬ 
ments tends to show simply that in the months of July and 
August, 1885, there was running in the Evening Star a 
series of advertisements of special excursions to Cape May 
and Atlantic City inserted by the Baltimore and Ohio, the 
Pennsylvania, the West Jersey, the Baltimore and Potomac, 
and the P. W. & B. railroad companies. These advertise¬ 
ments were designed by the various railroads mentioned to 
attract business to their respective roads, and were paid for 
either by their individual vouchers, or in some cases by joint 
vouchers upon which the pro rata share of each of the roads 
interested was noted (30, 31). 

For convenience in keeping their books, the Evening 
Star Company charged to the Pennsylvania Railroad Com¬ 
pany all advertisements which they believed to come from 
companies in which that railroad company was in any wise 
interested, and when the vouchers were received from the 
companies against which the charge should properly have 
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been made, the account of the Pennsylvania Railroad Com¬ 
pany was credited (31). 

It is not shown that the Pennsylvania Railroad Company 
or any of its officers had any knowledge of or acquiesced in 
this system of book-keeping. 

The advertisements offered in evidence are wholly imma¬ 
terial, because the plaintiff testified that he was unable to 
say that he had been induced to go upon the excursion in 
question by any one of the clippings given in evidence (15). 
Of the three advertisements, the one which most nearly 
approaches the date of the excursion of August 21 is Exhibit 
“ A. H. No. 3 ” (39,40). This refers to two excursions, and 
makes no mention of the railroad “ running ” the excursion; 
nor is there a word in the advertisement to indicate the sta¬ 
tion or depot from which the excursionists are to leave, and 
in this way furnish some clue to the identity of the company 
or companies interested. It appears from the voluntary 
statement of the witness Herron that the Baltimore and Ohio 
Railroad Company in the summer of 1885 was publishing a 
series of advertisements for the same kind of special excur¬ 
sions to Cape May and Atlantic City as were advertised by 
the Pennsylvania and other railroad companies (27). 

In the absence of all evidence tending to show that the 
Pennsylvania Railroad Company authorized the insertion 
of this particular advertisement, Exhibit “A. H. No. 3,” or 
that it paid for it, and in view of the absence of anything in 
the advertisement itself to connect the Pennsylvania Rail¬ 
road Company or any other railroad with it, there is no 
more reason for assuming that it was inserted by the au¬ 
thority of that company than for assuming that the Balti¬ 
more and Ohio Railroad Company authorized its insertion. 

It appears from the evidence of Mr. Wood, general pas¬ 
senger agent of the Pennsylvania Railroad Company, that 
“ it is customary for railroads to advertise excursions over 
other lines than those owned, controlled, and operated by 
them ” (20). This witness further testified that in the sum- 
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mer of 1885 the Pennsylvania Railroad Company advertised 
excursions to Niagara Falls, Gettysburg, California, the 
St. Lawrence, and many other places (20); that its own lines 
only extended from Philadelphia to Pittsburg (20); that 
some of these excursions were over the Pennsylvania rail¬ 
road and some were over roads having nothing whatever to 
do with it (22); that none of the excursions from Washing¬ 
ton to Atlantic City in 1885 ran over the Pennsylvania rail¬ 
road (22), because neither the main line nor the branches of 
the defendant company extended to Atlantic City (20). 

Even if it had been proven that the Pennsylvania Rail¬ 
road Company authorized and paid for the insertion of the 
advertisement of the special excursion of the 21st of August, 
such evidence would not be sufficient to fix any liability 
upon that company for the grievances complained of, in the 
absence of a special contract with it for a through and con¬ 
tinuous carriage over its own and connecting lines from 
Washington to Atlantic City. 

Evidence Contained in Schedules and Railroad Guides. 

The next piece of evidence which was offered for the pur¬ 
pose of showing that the Pennsylvania Railroad Company 
operated the Baltimore and Potomac and the Camden and 
Atlantic Railroad Companies was an extract from the 
“ Travellers’ Official Guide ” for 1885 (Exhibit A. H. No. 5— 
46, 47). It appears that in said guide, under the heading 
u Pennsylvania Railroad System,” there was a subheading 
“ Baltimore and Potomac Railroad Company,” and also an¬ 
other subheading “ Pennsylvania railroad—double-track line 
to the seashore,” under which was given a schedule of the 
time of arrival and departure of express trains between 
Philadelphia and Atlantic City. In this guide, under the 
subheading “Washington and Atlantic City,” was given a 
time-table covering a certain through express train leaving 
Washington.at 1 p. m. for Atlantic City. 
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Mr. Wood testified that the information concerning the 
trains of the Pennsylvania Railroad Company was furnished 
to said guide by his office (18). He further said that there 
was no such thing in fact as the “ Pennsylvania Railroad 
system,” but that this heading simply meant the lines of 
which he had control as general passenger agent, and was a 
term used by his office for advertising purposes merely (22). 
It further appeared from his testimony that the Pennsylva¬ 
nia Railroad Company advertised excursions to Niagara 
Falls, although the lines of that company did not extend 
there, and that to reach Niagara Falls said company was 
compelled to use the Erie and New York Central railroads 

(22) - 

The fact, if it be a fact, that the Pennsylvania Railroad 
Company advertised in railroad guides and other publica¬ 
tions excursions to Atlantic City over the Baltimore and 
Potomac and Camden and Atlantic and other railroad com¬ 
panies would not tend in the slighest degree to prove that it 
controls or operates these roads any more than the adver¬ 
tisement of an excursion to Niagara Falls, which must neces¬ 
sarily pass over the Erie and New York Central railroads, 
would have a tendency to show that the Pennsylvania con¬ 
trolled and operated those roads. 

It is a matter of common knowledge that railroad com¬ 
panies advertise excursions to the Yellowstone Park, Canada, 
Florida, and other points far beyond the termini of their 
own systems. Such advertisements indicate nothing more 
than a traffic arrangement between the companies over 
which the excursion passes. 

Nor do the words “ Pennsylvania Railroad system,” ap¬ 
pearing upon railroad maps and in official guides, possess 
any especial significance. These words are not the corporate 
name of the railroad company. They constitute simply 
a business designation and nothing more. They are the 
words used to point out certain railroad companies having 
a more or less close traffic arrangement, and have no more 
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significance than the names “ Royal Blue line,” “Atlantic 
Coast line,” “ Plant system of railways,” and so on, which 
are familiar to the traveling public of this country. 

In the Jones and Stewart cases, post, it was shown that 
the Pennsylvania Railroad Company advertised as “ The 
great Pennsylvania route to the Northwest and Southwest,” 
and the Supreme Court of the United States in those cases 
did not find in such advertisement any evidence to make 
' the Pennsylvania railroad proper responsible for the acts of 
the companies constituting a part of the so-called “ route.” 

Ticket. 

The plaintiff’s contract for transportation from Washing¬ 
ton to Atlantic City was made with the Baltimore and 
Potomac Railroad Company, a corporation organized under 
the laws of the State of Maryland and operating between 
Washington, D. C., and Baltimore, in that State. 

This company was capable in law of making a through 
contract for a continuous carriage over its own and connect¬ 
ing lines from Washington, D. C., to Atlantic City if it saw 
fit to do so. 

R. R. Co. vs. Jones, 155 U. S., 333, 339. 

Myrick vs. R. R. Co., 107 U. S., 102,107. 

The ticket in question is marked Exhibit “ A. H. No. 2 ” 
and is set out at page 41 of the record. It is a special ex¬ 
cursion ticket of the “ Baltimore and Potomac R. R. Co.,” 
signed by “J. R. Wood, general passenger agent,” and 
states that it will be good for a continuous passage only 
upon the train leaving Washington at 11 a. m., August 21, 
1885, and will be received for passage on any regular train, 
except the New York and Washington limited express, 
until August 26, 1885, included, if stamped by the West 
Jersey or Camden and Atlantic R. R. agent at Atlantic City, 
New Jersey, etc. This latter clause is called to the particu- 
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lar attention of the purchaser by a special notice printed 
upon the face of the ticket and also upon the return coupon, 
and he is warned that unless the ticket is so stamped it will 
not be received for a return passage. 

The plaintiff testified that he purchased this ticket “ from 

the Pennsylvania Railroad ticket office at Sixth and B 
«/ 

streets ” (11). His cross-examination, which is set out at 
pages 12 and 13 of the record, clearly shows that this state- 
‘ ment has no other or firmer foundation than assumption, 
speculation, and supposition. Having sued the Pennsyl¬ 
vania Railroad Company and attempted to set up a contract 
of carriage with that company, he evidently felt compelled 
to adhere to the allegations of his declaration, and to insist 
that the railroad station at Sixth and B streets was the 
station of the Pennsylvania Railroad Company, and that the 
employes and agents in that station who sold him the ticket 
were the agents of that company. The depot in question, 
as is well known and as is settled by the law of this District, 
is the depot of the Baltimore and Potomac Railroad Com¬ 
pany. (See act approved May 21,1872, 17 Stats., 140.) 

There was no attempt to prove in this case that the Penn¬ 
sylvania Railroad Company ever advertised this depot to 
the public as its railroad station. If any such evidence ex¬ 
isted the industry of counsel for the plaintiff would un¬ 
doubtedly have brought it to light. The very advertisements 
given in evidence by the plaintiff as the Pennsylvania Rail¬ 
road Company’s advertisements of excursions to Cape May 
and Atlantic City referred to this depot as the station of the 
Baltimore and Potomac Railroad Company (39, 40). 

From the fact that James R. Wood, whose name appears 
on this ticket as general passenger agent of the Baltimore 
and Potomac Railroad Company, was also the general pas¬ 
senger agent of the Pennsylvania Railroad Company, the 
inference is attempted to be drawn that it was really the 
contract of the last-mentioned company. Mr. Wood testified 
that the ticket was signed by him as general passenger agent 
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of the Baltimore and Potomac Railroad Company (21); 
that in 1885 he was general passenger agent of the Pennsyl¬ 
vania Railroad Company, the Philadelphia, Wilmington 
and Baltimore, the Baltimore and Potomac, the Camden and 
Atlantic, and a great many other railroad companies (19, 
20, 21), and that, as a matter of convenience, he transacted 
the business pertaining to his various positions in an office 
located in the Pennsylvania Railroad Company’s office 
building in the city of Philadelphia (23); that the ticket in 
question was probably furnished from a common stock of 
tickets which issued through his office to all offices of which 
he was general passenger agent (21); that when tickets 
issued by him as general passenger agent of the Baltimore 
and Potomac Railroad Company for passage from Wash¬ 
ington to Atlantic City were sold the proceeds of such sales 
were divided by agreement between the railroads in interest 
over which the ticket passed (21), but that none of these 
excursions from the city of Washington to Atlantic City 
went over what is known as the “ Pennsylvania Railroad 
system ” (22). 

If the plaintiff had desired to make a contract with the 
Pennsylvania Railroad Company for transportation from 
Washington to Atlantic City he should have refused the 
ticket tendered him by the Baltimore and Potomac Rail¬ 
road Company and have demanded one bearing the name 
u Pennsylvania Railroad Company.” It is a matter of common 
knowledge that the Pennsylvania Railroad Company sells 
tickets from Washington to points all over the United States. 
It is in evidence in this case that in the months of July and 
August this company ran special excursions to Cape May 
and Atlantic City, and, in the absence of evidence to the 
contrary, we must presume that it sold its own through 
tickets to those points for such excursions. The Baltimore, 
and Ohio Railroad Company, the Baltimore and Potomac 
Railroad Company, and many other railroads -also ran 
excursions to these seashore resorts. And upon the evidence 
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adduced here it is not unfair to assume that the plaintiff, 
upon the day in question, went upon a Baltimore and 
Potomac Railroad excursion and not an excursion conducted 
by the Pennsylvania Railroad Company. 

Plaintiff was bound to examine the ticket which he pur¬ 
chased. He could not assume, as he seems to have done, 
that he was dealing with the Pennsylvania Railroad Com¬ 
pany when his ticket showed on its face that it was issued 
by the Baltimore and Potomac Railroad Company; nor 
could he assume that there were no conditions upon return¬ 
ing when such conditions were plainly printed upon the face 
of the ticket. 

Boylan vs. Hot Springs R. R. Co., 132 U. S., 146. 
Mosher vs. R. R. Co., 127 U. S., 390. 

He was bound by the conditions in his ticket, and, 
having failed to comply with them, he was not entitled to a 
return passage upon the train of the Camden and Atlantic 
Railroad Company. 

Extracts from Annual Reports. 

To prove ownership and control by the defendant com¬ 
pany of the Baltimore and Potomac and Camden and At¬ 
lantic railroads, the plaintiff also offered certain extracts 
from the Thirty-ninth Annual Report of the Board of 
Directors of the Pennsylvania Railroad Company to the 
stockholders of that company for the year 1885. This re¬ 
port was allowed to be given in evidence over the objection 
of counsel for the defendant. 

The report begins with the statement: 

“ The board herewith submit their report for the year 
1885, with such data relating to the linesl embraced in your 
system as will give you a clear understanding of their physi¬ 
cal and financial condition.” 
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Statements immediately following show the results of the 
three divisions operated by the company east of Pittsburg 
.and Erie, to wit: 

“ 1. Pennsylvania Railroad division; 

“ 2. The United Railroads of New Jersey division, includ¬ 
ing the Delaware and Raritan canal, and 

“ 3. The Philadelphia and Erie Railroad division. 

“ Being an aggregate of 2,250 miles of railroad and 66 
miles of canal ” (42). 

Prom this report, it appears that the first or “ Pennsylvania 
Railroad division ” embrace the main line and branches from 
Philadelphia to Pittsburg; that in the second or “ New Jersey 
division ” were included the lines from Philadelphia to New 
York and from Camden to South Amboy and branches, and 
that the third consisted of the lines of the Philadelphia and 
Erie railroad (42). 

Nowhere under the heading of the three divisions of the 
Pennsylvania railroad is any mention made of the Balti¬ 
more and Potomac or of the Camden and Atlantic as forming 
part of either of said divisions. Mr. Wood positively stated 
that the Camden and Atlantic was not a part of either of 
these divisions, nor was it included in the United Railroads 
of New Jersey (19). The report itself furnishes evidence of 
the most convincing kind that the last-mentioned railroads 
are separate and distinct and form no part of the Pennsyl¬ 
vania railroad. At page 22 of the report (42) the following 
statement appears: 

“The Baltimore and Potomac Railroad Company connects 
your lines with Washington and the South,” 

showing very distinctly that “ your lines ”—that is, the lines 
of the Pennsylvania Railroad Company—do not include the 
Baltimore and Potomac Railroad Company, and that this 
railroad company is merely a connecting link with Washing¬ 
ton and the South. 
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Under a distinct and independent heading, viz, “ West 
Jersey road,” is the statement: “ This system embraces the 
lines from Camden, Cape May, and Atlantic City, with their 
branches,” and on the same page of the report, and in no 
way connected with what is said about the three divisions 
of the Pennsylvania railroad, appears the following state¬ 
ment under an independent heading: 

“ The Camden and Atlantic Railroad 
extends from Camden to Atlantic City.” (42). 

There is not a word in this report anywhere to indicate 
that the last-mentioned road is operated, controlled, or owned 
by the Ponnsylvania Railroad Company. An examination 
of the extracts from this report, to be found at pages 42 and 
43 of the record, will show that the roads embraced within or 
forming a part of the three divisions operated by the Penn¬ 
sylvania Railroad Company are clearly indicated. There 
is nothing, however, to indicate that either the Baltimore 
and Potomac or the Camden and Atlantic falls within this 
category. 

At page 45 of the record an extract from the account of 
“ Earnings and expenses of main line, branches, and all 
leased roads * * * operated by the Pennsylvania Rail¬ 

road Company ” is given, but nowhere in this list does the 
name of the Baltimore and Potomac or the name of the 
Camden and Atlantic Railroad Company appear. 

It does appear, however, that the Pennsylvania Railroad 
Company on December 31,1885, owned $2,000,000 of the 
second -mortgage bonds of the Baltimore and Potomac Rail¬ 
road Company and 60,852 shares of its capital stock, and that 
it owned 4,682 shares of the common and 9,039 shares of the 
preferred capital stock of the Camden and Atlantic Railroad 
Company (44). The total amount of the capital stock and 
bonds of these two roads is not given, nor is there anything 
in the report to indicate that the Pennsylvania Railroad 
Company owned all or a majority of such stock and bonds'. 

3 
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In the case of Penna. R. R. Co. vs. Jones and Stewart, 
supra , the court says : 

“ That the Pennsylvania Railroad Company owned stock 
and bonds of some of the other companies defendant did not 
tend to show a partnership or agreement to run the roads of 
the latter on common account. Such ownership rather went 
to explain why some of the officers of the Pennsylvania 
Railroad Company held official positions in the other com¬ 
panies, and to show why their officers were consulted about 
the arrangement made between the Alexandria and Wash¬ 
ington, the Alexandria and Fredericksburg, the Baltimore 
and Potomac Railroad Companies, and the Virginia Midland 
Railway Company, for the use by the latter of the roads of 
the former between the cities of Alexandria and Washing¬ 
ton, as testified to by J. S. Barbour, and also explains the 
references made in the reports of the Pennsylvania Railroad 
Company to these roads as connecting with their system” 


Evidence Tending to Shoiv that Officials Making the Arrest were 
Employes of the Pennsylvania Railroad Company. 

The plaintiff testified that when he started on his return 
» journey the gateman at Atlantic City passed him through 
without looking at or punching his ticket (14); that he 
simply said, “ People going to Camden take this train; ” 
that the plaintiff took the train he designated, and when 
about half way between Atlantic City and Camden the con¬ 
ductor of the train came through, collecting the fares; that 
he tendered him his ticket, which the conductor refused 
to accept because he had failed to get it stamped by 
the agent of the railroad company at Camden, as was 
required on its face; that the conductor demanded that 
he pay his fare, and threatened to put him off the train 
if he refused. Upon persisting in his refusal to pay fare the 
conductor said, “ I will telegraph to Camden and have you 
arrested there ” (19, 20). Upon arriving at Camden he says 
he was arrested by two officers who had the marks of the 
Pennsylvania Railroad Company on their uniforms and 
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“he supposed they were officials of the company” (10). 
“The conductor was present and pointed him out to the 
officers and ordered them to arrest him, saying, ‘ There he is; 
this is the man here ’ ” (14); that he was taken to the office 
of the superintendent of the Camden and Atlantic and West 
Jersey Railroad Companies, and the superintendent, after 
hearing the matter, stated that the order requiring these 
tickets to be stamped had been abrogated, and that the con¬ 
ductor was wrong in having him arrested, and directed the 
officers to let him go (10,11). 

A. 0. Dayton, a witness examined on behalf of the plain¬ 
tiff, testified that in 1885 he was superintendent of the Cam¬ 
den and Atlantic and of the West Jersey Railroad Companies 
(32); that he was employed by the Pennsylvania Railroad 
Company (36); the Camden and Atlantic Railroad Company 
was not operated or controlled by the Pennsylvania railroad 
(38), and as such superintendent he never made reports to 
the officials of the Pennsylvania Railroad Company (39). 

A reference to the extracts from the Annual Report of the 
Pennsylvania Railroad for the year 188$fset out in the 
record at pages 42 and 43, will show that the West Jersey 
railroad was a separate and distinct line, forming no part of 
the United Railroads of New Jersey division of the Pennsyl¬ 
vania Railroad Company. 

Mr. Dayton further testified that his office as superintendent 
of the Camden and Atlantic and the West Jersey roads was 
in a building belonging to the West Jersey Railroad Company, 
erected on lands belonging to that company, and constitut¬ 
ing no part of the railroad terminal; that it was into this 
office that the plaintiff was brought by the special officers, 
Deith and Ayres (36). These men were station attaches^ 
ushers sworn in as special officers in connection with the 
Amboy Division station at Camden; that the Amboy division 
is a part of the United Railroads of New Jersey (32); that 
the Amboy station was also used by the Camden and Atlantic 
and West Jersey Railroad Companies. Deith was an 
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employe of the United Railroads of New Jersey, of 
which the Amboy division was a part, and Ayres was 
either an employe of that division or of the West Jersey 
railroad (33); neither was an employe of the Camden and 
Atlantic (33, 34); they were not employes of the Pennsyl¬ 
vania Railroad Company (34); the duties of these men 
were principally to call out the various trains departing 
from the station (35); they were sworn in as special officers 
to render assistance in the matter of quelling disturbances 
and, if necessary, making arrests (35); they wore official 
badges obtained from the proper authorities of the city of 
Camden (36) and were recognized by him (Superintendent 
Dayton) as being appointed by the public authorities and 
sworn as special officers (36); they were uniformed as station 
employes, in blue cloth with brass buttons, and, as employes 
of the Amboy station, had the letters “ P. R. R.,” which 
stand for Pennsylvania railroad, upon the buttons of their 
uniform (36, 37); that in their capacity as special officers 
they were to render any assistance necessary to the employes 
of the Camden and Atlantic railroad (35). 

Mr. Dayton further testified that when these special offi¬ 
cers brought the plaintiff to his office they informed him 
that they had arrested the plaintiff by the authority and 
direction of Joseph A. Bartlett, the conductor of the train, 
who was an employe of the Camden and Atlantic railroad 
(35); Bartlett was not employed by the Pennsylvania 
Railroad Company (35); witness, as superintendent of 
the Camden and Atlantic railroad, knew that none of the 
employes under him were joint employes of the Pennsyl¬ 
vania railroad (37); that the pay-rolls of the Camden and 
Atlantic Railroad Company were signed and approved by 
him, and said Bartlett was carried upon the rolls of that 
company (39). 

This evidence clearly proves that these special officers acted 
the dual role of station ushers in the depot at Camden which 
was used by the United Railroads of New Jersey, the West 
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Jersey and the Camden and Atlantic railroad companies, and 
also that of policemen duly sworn to keep the peace by the 
authorities of the city of Camden. As station ushers, it was 
their duty to call out the trains; as special policemen, they 
were subject to the orders of the employes of any of the three 
railroads using the terminal station at Camden. When they 
placed the plaintiff under arrest, they were acting under the 
express direction of the conductor of the train, who was an 
employe of the Camden and Atlantic Railroad Company 
and had no connection whatever with the Pennsylvania 
Railroad Company. By the direction of said conductor 
they took the plaintiff to the office of the superintendent of 
the Camden and Atlantic railroad, which was outside of said 
terminal station and in a building owned by the West Jer¬ 
sey Railroad Company, with which the Pennsylvania Rail¬ 
road Company had no connection except to rent a few rooms 
for office purposes. The plaintiff was brought before the 
superintendent of the Camden and Atlantic railroad, an 
official having no employment with the defendant here, who 
saw fit to waive the condition of the ticket, as he had au¬ 
thority to do, and discharged him from custody. 

It therefore seems to be wholly immaterial in this case 
whether or not these special officers were actually employed 
and paid by the Pennsylvania Railroad Company. . In mak¬ 
ing the arrest complained of, they were not acting as station 
ushers, but as special policemen carrying out the positive 
orders and directions of the officials of the Camden and At¬ 
lantic Railroad Company, which has not been shown in this 
case to have been controlled or operated by the defendant. 

Case of Pennsylvania Railroad Company vs. Jones and Stewart. 

An analysis of the evidence produced by the plaintiff in 
this case to show that the Pennsylvania Railroad Company 
controlled and operated the Baltimore and Potomac and the 
Camden and Atlantic Railroad Companies, and is therefore 
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responsible for the acts of the agents of such companies, irre¬ 
sistibly leads to the conclusion arrived at by Mr. Justice 
Cole, who tried this case, to wit, that the leading case of The 
Pennsylvania Railroad vs. Jones and Stewart is indistinguishable 
from the case at bar, and that the decision in that case must 
necessarily be controlling in this. 

The evidence adduced in that case to show the connection 
of the Pennsylvania railroad with the other defendant com¬ 
panies joined with it in that action was much stronger and 
more convincing than the evidence produced here. The 
justice who tried the case at bar was one of the counsel for the 
plaintiff in the Jones and Stewart cases. He was thoroughly 
familiar with the character of the evidence offered, and which 
might have been or could have been produced to sustain 
the contention which counsel for the plaintiff here were 
attempting to establish. The ground which counsel for the 
plaintiff in this case were exploring for the first time was 
entirely familiar to him. 

In the Jones and Stewart cases, in addition to the annual re¬ 
port for the year 1885, upon which so much reliance is placed 
in this case, there was given in evidence the report for the year 
1884. In this latter report the statement is made: “ The 
board herewith submit their report for 1884 with such data 
relating to the lines controlled by your company” This lan¬ 
guage is much stronger than that contained in the report 
for the year 1885, which is in evidence in this case, to wit: 
“ The board herewith submits its report for the year 1885, 
with such data as relate to the lines embraced in your system” 
In that case, as in this, newspaper advertisements were 
put in evidence in which the attention of the traveling 
public was called to “the great Pennsylvania, route to 
the Northwest and Southwest.” In this case the changes 
are rung upon the less expressive phrase “ Pennsyl¬ 
vania Railroad system.” The record which was before 
the Supreme Court in the Jones and Stewart cases, at page 
143, also contains a map upon which this legend appears, 



“Map of the Pennsylvania Railroad Company's lines east of 
Pittsburg and Erie/' and upon this map appeared the lines, 
of the various defendants which it was attempted to show in 
that case were controlled by the Pennsylvania Railroad Com¬ 
pany. In addition there was also much other evidence tend¬ 
ing to show that the Pennsylvania Railroad Company owned 
stock and bonds of the Baltimore and Potomac and the other 
defendant companies; that James R. Wood was general 
passenger agent and Charles E. Pugh general manager of 
the Pennsylvania Railroad Company, and that they occupied 
similar positions with the other defendants, The P., W. & B., 
The B. & P., and The Alexandria and Fredericksburg Railroad 
Companies; that the employes of the other roads mentioned 
were paid from a pay-car whose brakeman and conductor 
wore the uniforms of the Pennsylvania Railroad Company, 
and that this latter company had paid consignees for goods 
destroyed in the collision. 

Notwithstanding all of this evidence, the Supreme Court 
held: 

“ Taking the plaintiffs' evidence as a whole and supple¬ 
menting it with such facts favorable to them as appear in 
the defendant’s evidence we are unable to see that a case 
was made out as against the Pennsylvania Railroad Com¬ 
pany.” 

Case of The Chesapeake & Ohio R’y Co. vs. Howard. 

Counsel for the appellant rely upon the recent case of The 
Chesapeake and Ohio R'y Co. vs. Howard (178 U. S., 153). 
This case, like that of the Pennsylvania Railroad Com¬ 
pany vs. Jones, went up from this District. A compari¬ 
son of the evidence adduced in the Howard case with the 
established facts in the case at bar will be sufficient to show 
that the two cases do not possess any points of similarity. 
The decision in the Howard case in no way modifies or re¬ 
stricts the rule laid down by the Supreme Court in the 
Jones case. 




In the Howard case, the court carefully reviewed the evi¬ 
dence to find an answer to the single question which they 
decided, to wit, “ Who had the management and control of 
the train upon which the accident happened?” (Opinion, 
160 ). 

In that case it appeared that the Elizabeth, Lexington and 
Big Sandy Railroad Company (called the Kentucky Com¬ 
pany), the Chesapeake and Ohio Railway Company (called 
the Virginia Company), and the Newport News and Missis¬ 
sippi Valley Company (called the Connecticut Company), by 
certain agreements of lease or private arrangements between 
themselves, operated a continuous system of railroad from 
Louisville, in the State of Kentucky, to Washington, D. C. 
Mrs. Howard, the plaintiff, was seriously injured in an 
accident that happened upon the Kentucky road which 
previously thereto had been leased to the Connecticut cor¬ 
poration. After the execution of these leases or agree¬ 
ments between the roads mentioned it appeared in evidence 
that the Chesapeake route or the Chesapeake and Ohio road 
was advertised as forming a continuous line from Wash¬ 
ington to Louisville. The evidence also showed that the 
name on the sign at the station in Washington was 
“ Chesapeake and Ohio Railway Company.” The ticket 
purchased by Mrs. Howard was headed “ Chesapeake 
and Ohio Railway,” and was good for one continuous 
first-class passage from Louisville, Kentucky, to Wash¬ 
ington, D. C., and was signed by the same person who 
had theretofore been the general passenger agent of the 
Chesapeake and Ohio Railway Company. When the plain¬ 
tiff entered the station at Louisville for the purpose of 
commencing her journey she was directed to a train which 
was lettered or had a card attached to it signifying that it 
was a Chesapeake and Ohio train for Washington. After 
entering the sleeper she surrendered her ticket to the con¬ 
ductor, who received it as a good and sufficient ticket, en¬ 
titling her to transportation from Louisville to Washington. 
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It further appeared that while on her way to Washington, 
after the accident, she was attended by a physician, who 
stated that he was chief of the corps of surgeons of the Ches¬ 
apeake and Ohio Railway Company, and who told her “ The 
company will see you through.” 

The Supreme Court found this evidence sufficient to show 
that the Chesapeake and Ohio Railway Company had such 
control and management of the train in question as to make 
it liable to respond in damages for the injuries sustained by 
the plaintiff. The court held : 

“ If it had the control and management of that train it 
would have been sufficient even though the Kentucky or 
Connecticut Company managed and controlled through 
and local trains over the road of the Kentucky Company ” 
(Opinion, 166). 

In the case at bar, however, it is conclusively shown that 
both the Baltimore and Potomac and the Pennsylvania 
Railroad Companies advertised excursions of identically the 
same kind to Atlantic City. The depot at which Tyler pur¬ 
chased his ticket was the Baltimore and Potomac Railroad 
Company's depot. The ticket bore the name “ Baltimore and 
Potomac Railroad Company,” and not the name of the defend¬ 
ant company. It was a contract with the former and not the 
latter road for a through and continuous journey to Atlantic 
City, and stated upon its face that it was good for a return 
passage upon certain conditions. These conditions were not 
complied with by the purchaser. The injury to his feelings 
and reputation which he claims to have sustained by his 
failure to comply with such conditions was an injury he re¬ 
ceived at the hands of the agents of the Camden and Atlan¬ 
tic Railroad Company, for whose acts the defendant here 
was not responsible. 
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Recapitulation. 

It is submitted that the ruling of the court below direct¬ 
ing the jury to return a verdict for the defendant company 
was correct, and that the judgment should be affirmed. 

If this be an action for breach of contract to carry the 
plaintiff from Washington to Atlantic City and return, as 
is assumed by counsel for the plaintiff in their brief (pp. 3 
and 6), the action must fail because no contract with the de¬ 
fendant company has been proven. 

If, on the other hand, this is to be regarded as an action 
to recover damages for the alleged unlawful arrest and de¬ 
tention of the plaintiff by, tSe officers of the Camden and 
Atlantic Railroad Company?'the judgment should be sus¬ 
tained, because the evidence wholly fails to establish that 
the defendant, The Pennsylvania Railroad Company, con¬ 
trolled and operated the train upon which the plaintiff was 
riding, or controlled and operated the Camden and Atlantic 
Railroad Company, or that it was in anywise responsible for 
the acts of the agents of that company. 
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